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LOSS. 


§124. Fire.—Surrender of Policy.—Termination of Risk.— 
Construction of By-laws.—Where a party, insured in a mutual 
insurance company, agrees with the secretary to hand to a 
third party, for the secretary, all money due the company, to- 
gether with the policy, upon which he was to be released from 
all liability: Held, in an action for loss from fire occurring 
shortly afterward, the company was not liable, although its by- 
laws contained the following direction: “The liabilities of 
members shall commence and terminate at twelve o'clock on 
the day on which their names are entered, withdrawn or 
erased,” when, in fact, no erasure of the name had been made 
on the books of the company. 


Farmers’ Mut. Ins. Co. vs. Wenger. 
Rep’d Jour’l, p. 712, 
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POLICY. 


$125. Lire.—For the Benefit of a Child—When an Advance- 
ment.— How to be Valued.—A father insured his life for the sole 
benefit of a daughter, and subsequently died intestate, leaving 
other children. The question arose whether it was to be re- 
garded as an advancement, and if so, how it was to be valued. 
Held, that an advancement must once have been part of the an- 
cestor’s estate, which would otherwise upon his death have de- 
scended to his heirs, or it must be something purchased with 
the funds of the father, in the name of and for the benefit of 
the child. Held, that the policy or the money secured by it 
never having been under the control of the parent from its in- 
ception, constituted no part of his estate. But in so far as it 
was purchased by funds of the father, partook of the charac- 
ter of an advancement. Held, that its value under the South 
Carolina statute is to be determined according to its worth at 
the time of the death, relation being had to its situation at the 
time of the gift. Held,that the estimate must be based, not on 


the cost of the purchase but on the value of a like policy, on 
which the first premium had been paid, at the death of the 
father, assuming that he had then been living, and that the 
premiums must be regarded as so much money advanced. 


Citing 1 Bouv. Law. Dic, 76; McCaw vs. Blewitt, 2 M.C. Ch., 91; 
Murrell vs. Murrell, 2 Strob. Eq.,148, 151 ; Ison vs. Ison, 5 Rich. Eq., 15, 19; 
Clark vs. Wilson, 27 Md., 693 ; Millers Appeal, 31 Penn., 338 ; Dilmar vs. 
Cox, 23 Ind., 442; Bliss on Life Ins., sec. 317, 328, 339; May on Ins. 
p. 447, sec. 392; Manning vs. Manning, 12 Rich. Eq., 410; McLure vs. 
Steele, 14 Rich. Eq., 105 ; Cooner vs. May, 3 Strob. Eq., 189; Rees vs. 
Rees, 11 Rich. Eq., 86. 

Distinguishing Edwards vs. Freeman, 2 P. Wms., 485 ; Kircudbright vs. 
Kireudbright, 8 Ves., 51 ; Clark vs. Wilson, supra ; Wilks vs. Green, 14 Ala., 
443 ; Hook vs. Hook, 18 B. Monroe, 528. 

Rickenbacker, Adm’r, et al. vs. Zimmerman. 

Rep’d Jour’l, p. 683. 


PREMIUM NOTE. 


$126. Fime.— Liability for Installments in Case of Five Years 
Policy.— Construction of Policy.—Unauthorized Insurance.—For- 
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feiture of Policy.—Non-payment of Premium.—The policy was 
issued by a company of another State doing business in Michi- 
gan. The application was “for the term of five years ;” the pol- 
icy, in consideration of the cash premium and an installment 
note, agreed to make good any loss “during the term of five 
years.” In the application the rate was fixed for but one year, 
and the first cash installment likewise was for asingle year. The 
note was for the four succeeding years’ premiums, payable in au- 
nual installments when due, without interest. The application 
provided that if any installment should be due and unpaid for 
30 days, the policy should be void until the same was paid. The 
policy contained a like provision, and further, that upon the pay- 
ment of all installments due, it should revive and be in force as 
to all subsequent losses, and no attempt to collect such note by 
legal process or otherwise should be deemed a waiver of the pol- 
icy conditions. Held, that the provisions fixing an annual rate 
without interest and avoiding the policy until paid, are inconsis- 
tent with the idea of an absolute contract for insurance for five 
years. They imply simply a yearly policy issued upon the in- 
stallment plan, to run for a period not exceeding five years. Held, 
that the policy condition permitting the company to cancel and 
return the unearned premium can only be interpreted on the as- 
sumption of a contract for a single year, renewable at pleasure, 
and an annual premium. If the cash payment and the note are 
a single payment of premium for the entire term, the unearned 
premium cannot be determined. The charter of the company 
provided that in case of failure to pay any installment when due, 
the whole note should become due, and the company might pro- 
ceed to collect the same, and the policy provided that it was ac- 
cepted upon the charter of the company, which was made a part 
of itself, and was to be resorted to to explain the rights and obli- 
gations of the parties “in all cases not herein otherwise specially 
provided for.” Held, that the insurance not being under the mu- 
tual plan, the charter could have no other force than such as was 
given it in the contract. Held, that the obligations of the im- 
sured as to payment of the premium notes was specially provid- 
ed for in the contract, and under the latter, failure to pay an in- 
stallment could not make the whole note due, Held, that a fail- 
ure to pay the installment when due did not render the policy 
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simply voidable, but absolutely void, with privilege of revival 
upon subsequent payment. Held, that if from any cause the risk 
of the company is suspended, there was no legal responsibility 
for the payment of premium during the period of suspension. 
Held, that the insurance being annual, the payment of any in- 
stallment was optional with the insured. Held, that if the pay- 
ment of such notes could be legally enforced, the statutes of 
Michigan prohibiting unuathorized companies could be evaded 
through the issue of yearly renewable policies by companies 
which had retired from the State. 

Yost vs. American Ins. Co., Mich. 8. C., (8 Ins. L. J., 41.) Banks vs. 
Werts, 3 Ind., 203. Distinguishing Williams vs. Albany City Ins, Co., 19 
Mich., 451; Amer. Ins. Co. vs. Reed, 40 Mich. Excepting to Amer. Ins. 
Co. vs. Healey, 60 Ind., 515. 


American Ins. Co. vs. Story. 
Rep’d Jour’l, p. 691. Micu. 8S. C. 


PROOFS OF LOSS. 


§127. Fire—Notice— Waiver of Policy Requirement as to 
Filing.— Where a fire insurance policy requires that notice and 
proof of loss shall be filed in a certain office of the company, but 
such notice and proof are received at another office of the com- 
pany without objection, except on the sole ground that the policy 
was not in force, the condition is waived. 


German Ins. Co. vs. Ward. 
Rep’d Jour’l, p. 607. Itz. 8. 0. 


$128. Lire.—Waiver of Policy Stipulation.—Consideration 
not Needed.—The policy stipulated that full proofs of death should 
be furnished within twelve months, under penalty of forfeiture. 
The policy was assigned to plaintiff with the consent of the com- 
pany, and he continued to pay the premiums. Intending to be 
absent for some time, he paid one premium before it was due, 
and on inquiry was assured by the general agent that in case of 
the death of insured, the fact would be known by the agent 
sooner than by plaintiff, and any premium paid but not due 
would be returned. The insured subsequently died, and for two 
years after, the premiums were paid as they became due, in ig- 
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norance of the fact. Upon learning it, notice and proofs of loss 
were duly served and accepted without objection by the com- 
pany until three months after, when payment was refused on the 
ground that the proofs were not furnished within a year of the 
death. No return of the premiums paid after death was ten- 
dered by the company, before the commencement of suit. Held, 
that the retention of the money and proofs without objection 
. by the company, in connection with the other circumstances, was 
waiver of the provision regarding forfeiture. Held, that no new 
consideration is required to support a waiver of a condition as to 
time of serving proofs, and it may be done by acts or conduct in- 
dicating such an intention, although there be no new considera- 
tion or technical estoppel. 
Goodwin vs. Mass. Mut. Life Ins. Co., and cases cited, 73 N. Y., 480. 


Prentice vs. Knickerbocker Life Ins. Co. 
Rep’d Jour’l, p. 708. N.Y. C. A. 


REINSURANCE. 


$129. Fire.— Nature of Contracts.— Relations of Reinsurer and 
Reinsured.— Obligations and Responsibilities of Each in Contest- 
ing Claims.—Compromise of Suit—Measure of Damage.—An in- 
surer whose risk is reinsured, is not obliged, in order to maintain 
his action against his reinsurer, to show that he has paid the 
loss. He may at once resort to his action against the reinsurer, 
and to such action the reinsurer may make the same defense that 
the reassured could make against the original assured, or the re- 
assured may await a suit by the first assured, and when it is 
brought, give notice of it to his reinsurer. If the reinsurer de- 
sires the claim contested, he may take part in the defense. If he 
neither participates in the defense, nor gives notice that he does 
not object to the claim, he will be taken to have required the re- 
assured to defend for him, and the latter becomes, by operation 
of law, sub modo, his agent for that purpose. If the reassured 
then defends in good faith, the judgment will be binding upon 
the reinsurer as to all matters which could have been litigated 
therein, and will make him liable for the costs and expenses of 
the litigation ; but no judgment collusively obtained will support 
a recovery against the reinsurer. 
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Herckenrath vs. American Mut. Ins. Co., 3 Barb. Ch., 63; Strong vs. 
Insurance Co., 62 Mo.,298; Eagle Ins.Co. vs. Ins. Co., 9 Ind., 443 ; Hon e 
vs. Mutual Safety Ins. Co., 1 Sandf., 137; New York State Marine Ins. Co. 
vs. Protection Ins. Co., 1 Story C. C. Rep., 458. 


An insurance company having reinsured in other companies 
part of a risk on a boat load of cotton, and being about to be 
sued by the insured for a loss, entered into an arrangement with 
the reinsuring companies, by which it was agreed that the first 
insurer should employ such counsel as it saw proper to defend 
the suit, and in the event the defense should be successful the re- 
insurers should pay their pro rata proportion of the attorneys’ 
fees and costs, and in the event it should fail, they should pay 
their pro rata proportion of the judgment, attorneys’ fees and 
costs. Held, that this agreement did not alter the relations of 
the parties to the contracts of reinsurance ; that the reassured 
undertook no new duty, and the reinsurers incurred no new ob- 
ligation except the liability to pay a share of the expenses in the 
event of a successful defense ; and this was merely supplemental 
in its nature, and did not affect the policies ; that the agreement, 
at most, made the reassured the agent of the reinsurers for the 
purpose of making the defense, and not a trustee for them ; that 
it did not irrevocably commit the defense to the reassured, but 
the reinsurers had the right at any time to come in and defend 
on their own behalf; that the attorneys employed by the reas- 
sured represented the reinsurers in the conduct of the suit ; and 
that there was nothing in the agreement which required the reas- 
sured company to retain a pecuniary interest in the litigation, or 
forbade it from making a compromise of its liability. An insur- 
ance company having entered into an agreement such as the fore- 
going with several reinsuring companies, afterward, pending the 
litigation, without their consent, compromised with the assured 
by paying a certain sum in cash, and agreeing in the event a 
judgment should be rendered in favor of the assured in the pend- 
ing suit, to assign the policies of reinsurance to them. The as- 
sured, on their part, agreed to enter satisfaction of any such 
judgment on receiving such assignments. The contract further 
reserved to the reassured company the right to continue the de- 
fense of the suit, and provided that the assured should retain the 
money paid, even though they failed in their suit. The assured 
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subsequently recovered judgment, and the policies of reinsurance 
were then assigned to them, as had been agreed, and the judg- 
ment was entered satisfied. The reinsuring companies had 
knowledge of this contract for about a month before the trial 
took place, but took no step to interpose any defense for them- 
selves, or to prevent the reassured company from making the de- 
fense. In a suit upon one of the assigned policies brought by 
the trustees of the original assured: Held, that this contract cre- 
ated no conflict between the duty and interest of the reassured 
company ; that all the reinsuring companies could demand was 
an houest defense of the suit, and ‘the contract did not disable 
the reassured from making this ; that the fact that it no longer 
had any substantial interest in the controversy did not disqualify 
it from continuing the defense ; that the reinsuring companies 
having failed to interpose, must be considered as having ac- 
quiesced in its right to do so, and in the absence of evidence of 
want of good faith on the part of the reassured company in mak- 
ing the defense, the reinsurers must be bound by the judgment. 
In an action on a policy of reinsurance the true measure of dam- 
ages is not what the reassured has paid the original assured, but 
what he is bound, under his policy, to pay by reason of the 
loss. 

Strong vs. Phoenix Ins. Co., 62 Mo., 289 ; Hone vs. Mutual Satety Ins. 
Co., 1 Sandf., 187; New York State Marine Ins. Co. vs. Protection Ins. 
Co., 1 Story C. C., 458 ; Eagle Ins. Co. vs. Lafayette Ins. Co., 9 Ind., 433 ; 
Blackstone vs. Alemannia Fire Ins. Co., 56 N. Y., 104; Herckenrath vs. 
American Mut. Ins. Co., 3 Barb. Ch., 63 ; Carrington vs. Commercial Fire 
& Marine Ins. Co., 1 Bosw., 152. 

Gantt vs. Am. Cent. Ins. Co. 

Rep’d Jour’l, p. 664, 


REPRESENTATIONS. 


$130. Fire—False or Fraudulent.—Evidence of.—Applica- 
tion.—Incumbrance.—Practice—Findings of Jury.—Test of Ma- 
teriality— Waiver.—No other element or stronger evidence of 
fraud or false representations is required to avoid insurance than 
other contracts. Such representations: may be false or fraudu- 
lent in presenti so as to avoid the contract, though not in writ- 
ing, nor of the nature of continuing warranties. 
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Wood on Insurance, sections 177, 178, 179. Prieger et al. vs. Exchange 
Mutual Ins. Co., 6 Wis., 89; Kesler vs. Niagara Fire Ins. Co., 16 Wis. 523 ; 
Kimball vs. Aitna Ins. Co., 9 Allen, 542. 

The answers in the application stated that the property was in- 
cumbered for $3,000, and was steadily profitable. The jury found 
specially that it was incumbered for $4,551, and that it was not 
steadily profitable; also generally they found for the plaintiff. 
Held, that the special findings were inconsistent with the general, 
and the former so far control that the verdict must be consistent 
with them. 

Section 82, chap. 182, R. S. of Wis., 1858; Temke vs. Milwaukee and 
St. Paul Railway Co., 39 Wis., 449. 

Held, that the facts having been found by the jury, the ques- 
tion of their materiality was one of law for the court. The 
jury cannot be allowed to give a general verdict inconsistent with 
the special findings on the ground that the latter are immaterial. 
Held, that the test of materiality is whether the representations 
would influence the insurer in accepting the risk or fixing the 
premium. Held, that false representations of incumbrance are 
always material to the risk. 

Wood on Insurance, sections 158, 169 and 160, 177 and 195; Curry vs. 
Com. Ins. Co., 10 P., 585; Haywood vs. Mutual Ins. Co., 10 Cush., 444 ; 
Patten vs. Mer. and Farm Ins. Co., 38 N. H., 338; Columbia Ins. Co. vs. 


Lawrence, 10 Peters, 507; Hinman vs. Hartford Fire Ins. Co., 36 Wis., 
159 ; Fuller and others vs. Madison Mut. Ins. Co., 36 Wis., 604. 


Held, that on the findings, judgment should have been ren- 
dered for the company. Held, that a finding that the company, 
through its agent or otherwise, had no knowledge of the addi- 
tional incumbrance, is sufficient answer to the allegation that the 
jury might have found a waiver of the false representations. 

Ryan vs. Springfield F. & M. Ins. Co. 


Rep’d Jour’l, p. 659. Wis. 8. C. 


TITLE. 


§131. Lire.—Of Public Administrator to Policy of a Citi- 
zen of Another State-—Pleadings——The public administrator of St. 
Louis County, Mo., filed in the clerk’s office of the Probate Court 
of that county a motion addressed to the judge of the court, giv- 
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ing notice that he had taken charge of the estate of B., “late of 
the county of St. Louis, for the purpose of administration, and 
immediately, without presenting previous proofs, or giving the 
company notice of his claim, commenced suit to recover on the 
policy. B., at the date of the policy and time of his death, was 
a citizen of another State, where letters of administration had 
been granted, and was at no time a citizen of Missouri, nor had 
any estate there. Held, that the administrator had no authority 
to administer the estate, and no cause of action against the com- 
pany, and the latter, whatever its liability, was not bound to liti- 
gate with him. 

Citing Wagner’s statutes, ed. 1872, pp. 122, 123. 

Held, that an answer disputing simply his right to administer this 
estate, but not his right, as administrator, to perform all the legi- 
timate functions of his office, is not questioning his authority in 
a collateral proceeding. 

Distinguishing Wetzell vs. Waters, 18 Mo., 396; Riley’s Adm’r vs. 
McCord’s Adm’r, 24 Mo., 267; Lancaster, Adm’r, vs. Washington Life Ins. 
Co., 62 Mo., 121, and Johnson vs. Beazley, 65 Mo., 250. ° 

Held, that such an answer was in bar, not in abatement, and 
an answer to the merits without a previous disposition of the ad- 
ministrator’s right by the court was not a waiver of objections 
founded on the latter. 


Union Mut. Life Ins. Co. vs. Lewis. 
Rep’d Jour’!, p. 533. 


WAIVER. 


§ 132. Lirz.—Prompt Payment of Premiums.— Evidence of.— 
Authority of Officers—The first premium on a life policy was 
paid by giving notes payable in four and twelve months. A few 
months later the insured went to the office of the company, de- 
siring to give up the policy because he could not pay it. There 
was evidence that the president and general agent insisted that 
this should not be done, and promised to give what accommoda- 
tion was necessary, “and finally they agreed by having accom- 
modations to keep it alive, and carry it along.” During the 
next fifteen years the premiums were paid sometimes by cash, 
sometimes by note, some before and some from one to eight days 





650 Digest of Decisions. [Sept. 


after they were due. A subsequent premium, tendered two days 
after it was due, was refused, and the insured was soon after 
killed. Held, that there was evidence to justify a finding that the 
conversation with the officers was a waiver of the policy condi- 
tion requiring prompt payment as to subsequent premiums. Held, 
that the officers had authority to make such an agreement. 

19 N. Y., 305; Trustees Brooklyn Fire Ins. Co., 8. C., 28 N. Y., 153; 
Howell vs. Knickerbocker Life Ins. Co., 44 N. Y., 276; Marcus vs. St. 
Louis Mutual Life Ins. Co., 68 N. Y., 625; Leslie vs. Knickerbocker Life 
Ins. Co., 63 N. Y., 27. 

Held, that such waiver could be shown by parol. 

Carroll vs. Charter Oak Ins.Co., 10 Abb. Pr. R., N. S., 166; Kolger vs, 
Guardian Life Ins. Co., id., 176 ; Howell vs. Knickerbocker Life Ins. Co., 
44N. Y., 285. 

Held, that the consent of the insured to continue the policy 
was sufficient consideration to support the agreement. 

Bodine vs. Ex. Fire Ins. Co., 51 N. Y., 117; Dean vs. Aitna Life Ins. 
Co., 62 N. Y., 642 ; Howell vs. Knickerbocker Life Ins. Co., 44 N. Y., 276 ; 
Baptist Church vs. Brooklyn Fire Ins. Co., 28 N. Y., 253. 

Held, that the company could not withdraw a waiver of prompt 
payment without notice. 


Dilleber vs. Knickerbocker Life Ins. Co. 
Rep’d Jour’l, p. 342. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 
DISTRICT OF MASSACHUSETTS. 


May Term, 1879. 
In Equity. 


ISABELLA H. WINCHELL, er at. 
vs. 
JOHN HANCOCK MUTUAL LIFE INS. CO. 


A ten-payment life policy contained this clause : ‘‘At any time after one annual 
premium has been paid as stipulated in this policy, it may be surrendered at 
the option of the assured ; and he is entitled to receive in lieu thereof, a paid- 
up, or non-forfeiture policy for an amount pro rata of. the annual premiums 
paid, to wit, for one tenth of the amount insured by this policy, for each and 
every premium paid therein. Provided expressly, and this policy is made, and 
it is accepted by the assured upon the following express conditions, to wit : 
That if the premium, or any premium note given therefor, or any part of either, 
shall not be paid to said company on or before the time specified for the pay- 
ment of the same, this policy shall thereupon be forfeited and be null and void ; 
this condition, however, being subject to the provisions of the 186th chapter 
of the acts of the legislature of Massachusetts, in the year of 1861, entitled ‘an 
act to regulate the forfeiture of policies of lifeinsurance.’ That statute continues 
in force all life policies for a time, reckoned according to their net value, not- 
withstanding a failure to pay the premium, provided that notice of the claim 
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and proof of the death shall be submitted to the company within ninety days af- 
ter the decease of the assured. The insured paid eight premiums, after which 
he paid nothing, and died four years later. It was claimed that the payments 
were sufficient to keep the policy in force under the law, but that being igno- 
rant of its existence, notice was not given within the ninety days. 


Held, that equity could not relieve against the forfeiture imposed by neglect to give 
notice within the required time. 


Held, that theinsured might at any time after one annual premium, choose between 
a temporary extension under the Massachusetts law ora paid-up policy ; the 
option is not limited to time before the next annual premium came due. The 
forfeiture was simply of the original policy, except as kept in force by the statute. 


Held, that the right of insured to such a paid-up policy was not personal, but a 
right of property which belonged to his administratrix as well. Demurrer over- 
ruled. 


Bill in equity by Isabella H. Winchell, wife and administratrix of 
the estate of George I. Winchell, deceased, and Harry Winchell, only 
child of said George, against John Hancock Mutual Life Insurance 
Company. The complainants alleged that said George I. Winchell 
obtained from the defendants a policy for $3,000 upon his life for the 
benefit of his wife and children, a copy of which is annexed to the 
bill. It was dated June 17, 1866, and was what is known as a ten 
year endowment policy, that is to say, premiums were to be paid for 
ten successive years, after which nothing more was to be paid by the 
assured. 

The policy contained this clause: “ At any time after one annual 
premium has been paid as stipulated in this policy, it may be surren- 
dered at the option of the assured ; and he is entitled to receive in 
lieu thereof, a paid-up or non-forfeiture policy for an amount pro 
rata of the annual premiums paid, to wit, for one tenth of the amount 
insured by this policy, for each any every premium paid therein. 
Provided expressly, and this policy is made, and it is accepted by the 
assured upon the following express conditions, to wit : 

2. That if the premium, or any premium note given therefor, or any 
part of either, shall not be paid to said company on or before the 
time specified for the payment of the same, this policy shall thereupon 
be forfeited and be null and void ; this condition, however, being sub- 
ject to the provisions of the 186th chapter of the acts of the legisla- 
ture of Massachusetts, in the year of 1861, entitled ‘an act to regu- 
late the forfeiture of policies of life insurance.’ ” 

That statute continues in force all life policies for a time, reckoned 
according to their net value, notwithstanding a failure to pay the pre- 
mium, provided that notice of the claim and proof of the death shall 
be submitted to the company within ninety days after the decease of 
the assured. 
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The assured paid eight annual premiums, including that due June 
17, 1873, after which time he paid nothing. He died December 17, 
1877. 

The bill alleged that the payments made upon the policy were suffi- 
cient under the statute of Massachusetts referred to in the policy, to 
continue it in force until after the death of the assured. That Win- 
chell was a man of little or no business knowledge or experience, and 
left his affairs in great confusion, and the plaintiffs were in ignorance 
of the existence of the policy, and the same was lost until on or about 
March 30, 1878, when they individually gave due notice and proof of 
the death of said Winchell to the defendant corporation, and demand- 
ed payment, which was refused ; that the delay was due to unavoid- 
able accident, from which a court of equity will relieve the plaintiffs. 
After reciting the clause concerning the option to take a paid-up pol- 
icy in proportion to the number of premiums which had been paid, 
the bill alleged that the plaintiffs had offered to deliver up the policy 
to the defe ndants, and had demanded of them a paid-up policy for 
$2,400, but the defendants had refused to give said policy, or to pay 
the amount thereof. It prayed, in the alternative, payment of the full 


amount of $3,000, or a delivery of a paid-up policy of $2,400 and pay- 
ment of that amount. The defendants demurred to the bill. 


S. Wetts, and F. L. Hayes, for Defendants. 

1. The plaintiffs have a complete and adequate remedy at law. 
Rev. Sts., sec. 723 ; Thompson vs. Railroad Cos., 6 Wall., 134 ; Mos- 
sop vs. Eadon, 16 Ves. Jr., 431. 

2. Equity will not relieve against a neglect to comply with the re- 
quisitions of a statute, and the ignorance of the plaintiffs is not an ac- 
cident or mistake. Story Eq., secs. 101, 105 and cases, and secs. 
1325, 1326. 

3. The paid-up policy could be demanded only while the assured 
had an “ option ;” that is, while his policy was in force without default 
on his part. Bussing’s Exrs. vs. Union Mut. L. Ins. Co., Ins. Law J., 
March, 1879. The cases cited by the plaintiffs are distinguished in 
this, that they were on policies which were non-forfeitable and which 
had an acknowledged value after a failure to pay a premium. 

4. The right of surrender was a personal right, which could not be 
exercised after the death of the assured. 


D. Foster anp A. D. Fosrsr, for the Plaintiffs. 
1. A bill for the specific performance of a contract to write a policy 
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will lie after a loss as well as before. Ins. Co. vs. Dutcher, 95 U.S., 
269 ; Eames vs. Ins. Co., 94 U. S., 621; Taylor vs. Mchts. Ins. Co., 9 
How., 405. 

2. The option may be exercised “at any time ” after one annual 
premium has been paid. If it ceased as soon as there was a neglect 
of payment, it would be void at the only time when it was for the 
benefit of the assured to demand it. A policy should be construed 
most strongly against the company. Dow vs. Phoenix Ins. Co., 67 
Maine, 438 ; Nat. Bank vs. Ins. Co., 95 U. S., 678 ; Chase vs. Phe- 
nix Ins. Co., 67 Maine, 85; N. ¥. Life Ins. Co. vs. Statham, 93 U. S., 
30 ; Montgomery vs. Phoenix Ins. Co., 6 Reporter, 362. 


Lowett, J. 

Equity will not relieve against a penalty or forfeiture imposed by 
statute, because it is presumed that the legislature would have inserted 
in the act any exceptions or mitigations which it intended to admit. 
A fortiori, when a new right is conferred by statute, and certain acts 
to be done within a certain time are made conditions precedent to the 
recovery, equity might perhaps even then relieve against a delay 
caused by the positive fraud of the defendant, but nothing short of 
that would avail. The plaintiffs admit this general rule, and distin- 
guish this case by the fact that the statute is incorporated into the 
contract and so becomes a right by stipulation. Ido not think the 
policy intends any more in this respect than to remind the assured 
that he has the rights given him by the statute, and indeed I under- 
stand one of the statutes to require such a reference to be inserted in 
the policy. The plaintiffs, therefore, having failed to notify the loss 
until about one hundred days after it occurred, cannot be relieved 
on the ground of their ignorance of the existence of the policy. 

The construction of the clause of the contract which gives the as- 
sured an option to take a paid-up policy at any time after one annual 
premium has been paid, coupled with the other clause that the policy 
shall be void if any premium is not paid when due, saving as the for- 
feiture is restricted by the Massachusetts statute, isa nice and diffi- 
cult one. The defendants, in support of their demurrer, maintain 
that the two clauses taken together mean that the option must be ex- 
ercised before there has been a forfeiture ; that isto say, during some 
current year for which payment has been made, and before or on the 
day the annual premium is payable. The option, they argue, means 
a choice between the original and the paid-up policy, and there can be 
no choice between a forfeited policy and some other. The case of 
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Bussing’s Exrs. vs. Union Mut. L. Ins. Co., Ins. Law Journat, March, 
1879, is an authority for this construction, which seems to reconcile 
the apparent discrepancies in the two clauses, and to be consistent 
with all the words used. 

On the other hand the plaintiffs insist that the policy is non-forfeit- 
able after one annual premium has been paid, and that the assured 
may choose between the temporary extension of the policy under the 
Massachusetts law, or a paid-up policy for a less amount. They fur- 
ther say that the word “option” may be disregarded, or be read 
as meaning “right ;” that is, the assured has the right, at any time 
after paying one or more annual premiums, to take a paid-up policy 
for an amount proportioned to the premiums paid. 

After much doubt I have concluded that the plaintiffs’ construction 
is the more obvious and natural one. I think the assured in reading 
his policy would suppose that he need give himself no uneasiness about 
the premiums, for that he could always be sure of a policy as large as 
those he had paid would warrant. That was my impression on first 
reading the policy, and I think, when that is the case, the other con- 
struction should be clear and decisive on a more careful considera- 
tion, before a court should venture to adopt it. 

The policy itself, as a policy for $3,000, was forfeited by neglect to 
pay the premium, except as it was kept in force until the death of the 
assured by virtue of the statute of Massachusetts ; and that pol- 
icy could not be revived or reinstated except by the consent of both 
parties. But it is not wholly inconsistent with that condition to hold 
that the right to a paid-up policy of less amount remained good. 
Such was the decision upon those words in two cases cited by the 
plaintiffs, which I agree are not otherwise specially like the present. 

The defendants would import into the contract the words often 
found in such policies, that the paid-up policy must be applied for 
while the original policy is in force. The plaintiffs say that the very 
omission of those words is evidence that such is not the intent. I do 
not consider that form of expression to have become so universal that 
the court can supply it by implication, nor, on the other hand, that 
the omission has much bearing on the case. Nor do I consider that 
the words “ at any time after” one premium has been paid, refer to 
the present question at all. The meaning is the same as if “ after,” 
or “ when” had been used, and points to a /erminus a quo, to the be- 
ginning of the right, and not to its termination. But I do consider 
that one fair and reasonable, and on the whole the fairest construction 
of the contract is, that the forfeiture by non-payment is of all rights 
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not otherwise provided for. Even if we supplied the words, “ while 
the policy is in force,” this policy was in full force for the whole 
amount when the assured died. It was in force in all respects, and 
to all intents and purposes, and subject to be forfeited if the assured 
did any act prohibited by the conditions, such as traveling in certain 
countries, or engaging in certain occupations. In other words, up to 
this time it was not forfeited at all, except as to the right of extend- 
ing it beyond the time to which the statute extended it. Why then 
should not the assured have the option to exchange it for a paid-up 
policy? If the assured had this right at the time of his death, the 
plaintiffs have it, because there was nothing of a personal character 
to die with the person. It was a right of property which they would 
take, or at least which the administratrix would take, like other rights 
of that character. 

I am inclined to think an action at law might at the present day 
be maintained on this claim ; but as the paid-up policy never was is- 
sued, and the defendants refused to issue it on demand, it seems to 
come directly within the cases cited by the plaintiffs, in which courts 
of equity have been held to have jurisdiction also, they having acquired 
it when courts of law were less liberal than now. 

Demurrer overruled. 





Graham vs. Phenix Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


WILLIAM GRAHAM, Appellant, 


vs. 


PHGENTX INS. CO. ano ELLEN E. GLEAVEY, 
Respondenis.* 


G., the mortgagor, agreed to keep the premises insured and assign the policy to 
plaintiff, mortgagee, or in default plaintiff might insure at the expense of G. 
The premises were subsequently conveyed by G. to her ward, J., whereupon 
plaintiff of his own motion procured insurance in the name of J., as owner, 
loss payable to himself as mortgagee. There was no allegation that G. had 
failed to comply with the stipulation regarding insurance. The policy stipu- 
lated that proofs should be furnished by the insured. 


Held, that neither G. nor J. had any part in making the contract. J. was under no 
obligation to pay the mortgage, and neither could be legally compelled to aid 
plaintiff in furnishing proofs, and if plaintiff cannot do so of himself, he cannot 
therefore compel parties to do so who are under no legal obligation. 


Held, that an action for equitable relief cannot be maintained against G. or J. or 
the company on such ground, The action cannot be maintained, and is not 
needed to destroy its defense based on the limitation clause, nor to recover on 
the policy. The suit must be determined in an action at law. 


Judgment affirmed. 


Lucien Birpseyg, for Appellant. 
N. B. Hoxtn, for Respondent. 
Ear, J. 

The relief sought in this action against the infant defendant, Jack, 
need not be considered, because there was no demurrer on her behalf, 
and she has died since the commencement of the action. It is some- 
what uncertain whether the defendant, Gleavey, was made a party on 
account of some supposed personal obligation which she owed to the 
plaintiff, or simply as general guardian of the infunt defendant. But 
we will consider her a defendant in both aspects. 

She executed the mortgage mentioned in the complaint, and in 


*Decision rendered April 25, 1879. 
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that covenanted to keep the building erected upon the mortgaged 
premises insured, and to assign the policy to the plaintiff as collateral 
and further security, and that in default of so doing, the plaintiff 
might make such insurance at her expense. There is no allegation in 
the complaint, that she made such default, or that because of her 
default the plaintiff procured the insurance now in question. 

After she had conveyed the premises, and while the infant Jack 
owned them, the plaintiff of his own motion procured this insurance, 
insuring Jack as owner and himself as mortgagee, loss payable to him 
as mortgagee. 

This insurance was a contract made by him with the insurance com- 
pany, and it was taken in the form agreed upon between it and him. 
She had nothing to do with it. It does not provide that she was to 
furnish any proofs of loss, but that they should be furnished by the 
assured. She is not legally bound to furnish any proofs ; und us she 
is not the assured, she could not furnish any in her own name. If 
she could furnish any, it would be a neighborly act to do so ; but 
she would be under no obligation which the law would enforce as 
the general guardian of the infant Jack. She is certainly under no 
greater obligation than her ward would be if an adult. Jack had 
nothing to do with the insurance, was under no obligation to pay the 
mortgage or to procure any insurance for plaintiff's benefit. He could 
not, by his contract with the insurance company, bind her to furnish 
any proofs. It may be very embarrassing, or difficult, or perhaps im- 
possible, for plaintiff to furnish the proofs and comply with the con- 
dition in his policy. But that is a dilemma in which he has volun- 
tarily placed himself, and he cannot compel one to relieve him there- 
from who is under no legal obligation to do so. 

‘The answer to the complaint, so far as it seeks relief against Mrs. 
Gleavey and her ward, is that it does not show that either of them is 
under any obligation to aid the plaintiff about his proo's. If there is 
any obligation at all, it is simply a moral obligation—one of that im- 
perfect kind of which the law does not take cognizance. 

If we are right so far, it cannot be claimed that any cause of action 
is stated against the insurance company. The main groundwork of 
the action for equitable relief fails. The action cannot be maintained 
to cut off or destroy its defense, based upon the short limitation of 
time for the commencement of an action upon the policy. If such 
defense does not exist, this action is not needed for that purpose. If 
it does exist, it cannot be taken away by a judgment in this action. 
Whether it exists or not, must be determined in an action upon the 
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policy, and when such an action is commenced, the plaintiff may avail 
himself of any answer to such defense which the law and the facts may 
give him. Nor can this action be maintained against the insurance 
company to recover upon the policy ; because such an action would 
be one at law. Besides, this action is based upon the assumption that 
the condition as to furnishing proofs has been neither complied with 
nor nullified, and hence such action could not be maintained. 

We are therefore of opinion that this complaint does not state 
facts sufficient to constitute a cause of action against any of the de- 
fendants, and the juigment must be affirmed, with costs to the insur- 
ance company. But as the defendant, Gleavey, did not appear in 
this court, the affrmance as to her must be without cost. 

All concur. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Sheboygan County. 


JAMES RYAN, Respondent, 
v8. 


SPRINGFIELD FIRE AND MARINE INS. CO., 
Appellant. 


No other elements or stronger evidence of fraud or false representations is required 
to avoid insurance than other contracts. 

Such representations may be false or fraudulent in presenti so as to avoid the con- 
tract, though not in writing, nor of the nature of continuing warranties, 

The answers in the application stated that the property was incumbered for $3,- 
000, and was steadily profitable. The jury found specially that it was incumbered 
for $4,551, and that it was not steadily profitable ; also generally they found for 
the plaintiff. 

Held, that the special findings were inconsistent with the general, and the former 
so far control that the verdict must be consistent with them. 

Held, that the facts having been found by the jury, the question of their material- 
ity was one of law for the court. The jury cannot be allowed to give a general 
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verdict inconsistent with the special findings on the ground that the latter are 
immaterial. 


Held, that the test of materiality is whether the representations would influence 
the insurer in accepting the risk or fixing the premium. 


Held, that the interest of the insured in the property is always a matter material to 
the risk. 


Held, that on the findings, judgment should have been rendered for the company. 


Held, that a finding that the company, through its agent or otherwise, had no 
knowledge of the additional incumbrance, is sufficient answer to the allegation 
that the jury might have found a waiver of the false representations. 


Judgment reversed. 


Nasu and Scumirz, and Vitas & Bryant, for Appellant. 
H. G. and W. J. Turner, for Respondent. 


Orton, J. 

This action is brought upon an insurance policy of the appellant 
company, by the respondent, as the mortgagee of one Miles McMahon, 
the owner of the premises upon which the building insured and de- 
stroyed by fire was situated, and for whose benefit the insurance was 
obtained. 

The answer alleges substantially that at the time the insurance was 
obtained, a written application was made and signed by McMahon, 
which became a part of the policy, and in which certain representa- 
tions were made respecting the property insured, which thereby be- 
came warranties, and which were material to the risk and false. The 
jury found upon the question of fact that McMahon did not sign the 
application ; but they also found that the questions were asked and an- 
swered “as stated in the written application.” The evidence and 
question upon which this latter finding was made, were received and 
submitted without objection, and the finding itself is not excepted to, 
and therefore the variance, if any; between such evidence and find- 
ing, and the allegations of the answer relating to the written applica- 
tion, is immaterial, and the answer in this respect may be treated as 
amended to conform to the proofs and finding. Ifthe false represen- 
tations complained of must have been contained in the written appli- 
cation signed by McMahon, the insured, and thereby be strict war- 
ranties in order to constitute a defense to the action, then perhaps 
such a variance would be incurably material ; but a defense founded 
upon false and fraudulent representations material to the risk may 
be equally available as if founded upon a breach of warranty. 

Contracts of insurance may be avoided for false and fraudulent rep- 
resentations, or other fraud by which they were induced, the same 
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as other contracts, and such a defense requires no other elements or 
stronger evidence of fraud in cases of insurance than in any other. 

Representations of existing facts in respect to the property insured 
may be false and fraudulent and material in presenti, and avoid the 
policy of insurance, although not in writing, nor intended or con- 
strued as warranties, and have no reference to future conditions of 
the property so as to be continuing representations or promissory 
warranties. Wood on Insurance, sections 177, 178, 179. Prieger et 
al. vs. Exchange Mutual Ins. Co., 6 Wis., 89 ; Kesler vs. Niagara Fire 
Ins. Co., 16 Wis., 523 ; Kimball vs. Adtna Ins. Co., 9 Allen, 542, 

Among the questions propounded to McMahon, and the answers 
thereto, were the following : 

Q. “Is it (the property to be insured,) incumbered by any mort- 
gage or otherwise?” Ans. “ Yes it is.” 

Q. “If so, for what amount?” Ans, ‘‘ Three thousand dollars.” 

Q. “Is the property incumbered in any way?” Ans. ‘‘Incumbered 
by mortgages.” 

Q. “If so, state the nature of the same?” Ans. “ Yes, mortgaged 
to two parties for $3,000.” 

Q. “Is such property steadily profitable ?” Ans. “Yes.” 

The special findings of the jury upon these questions are : 

1. “Were there incumbrances on the premises affected by the in- 
surance at the time the insured, McMahon, procured the insurance 
sued for, to a greater amount than $3,000?” Ans.“ Yes, $4,551; the 
whole amount of mortgages.” 

2. “Did the defendant or its agents at that time know that such 
incumbrance by mortgages exceeded $3,000?” Ans. “ No.” 

14. ‘‘ Were such premises steadily profitable at the time of procur- 
ing of such insurance?” Ans, ‘‘ No.” 

26. “Do you find for the plaintiff or for the defendant in this ac- 
tion?” Ans. ‘‘ We find in favor of the plaintiff.” 

Upon the findings, the defendant moved for judgment, which was 
denied, and judgment was rendered for the plaintiff for the amount of 
the insurance. 

We think the above special findings are clearly inconsistent with 
the general finding for the plaintiff, and that the Circuit Court ought 
to have rendered judgment for the defendant upon his motion. 

The special findings of fact so far control, that the general finding 
or verdict must be consistent with them. Section 32, chap. 132, R.S., 
1858 ; Temke vs. Milwaukee and St. Paul Railway Co., 39 Wis., 449. 
The jury were not asked to find, and did not find whether the repre- 
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sentations they so found to be false, were material to the risk or not, 
and it is contended that the general verdict for the plaintiff should be 
held to have passed upon and found in his favor all other material is- 
sues not included in the special findings. This as a general proposi- 
tion may be so, and it may be admitted that this general verdict 
should be treated as a finding upon the materiality of these false rep- 
resentations in favor of the plaintiff, or that such representations were 
not material ; yet the facts having been found by the jury, the ques- 
tion of their materiality becomes one of law, arising from such facts so 
specially found to be true, and the general verdict, even with this en- 
larged interpretation of its scope and effect, will not be conclusive if 
clearly against law, but would be inconsistent with the special findings, 
from which the very opposite legal conclusion ought to be drawn. 

In all cases where the facts are specially found by the jury, or are 
without dispute, the questicn of the materiality to the risk of repre- 
sentations respecting the property insured by the insurer at the time 
of obtaining the insurance is for the court, and in all of the reported 
cases we have consulted, it has been decided as a question of law that 
false representation of incumbrance by mortgage upon the property 
insured is material to the risk. Wood on Insurance, sections 158, 
159 and 160,177 and 195; Curry vs. Com. Ins. Co., 10 Pick., 535 ; 
Hayward vs. Mutual Ins. Co., 10 Cush., 444; Patten vs. Mer. and 
Farm. Ins. Co., 38 N. H., 83838; Columbia Ins. Co. vs. Lawrence, 10 
Peters, 507. This court has repeatedly decided that such representa- 
tions are material to the risk. Hinman vs. Hartford Fire Ins. Co., 
86 Wis., 159; Fuller and others vs. Madison Mutual Ins. Co., 36 
Wis., 604, and in the latter case, the court, by the chief justice, uses 
the following language: “and to that end, it is important not only 
that the insurer should know the amount of incumbrance on property 
when insured, but should have notice of subsequent incumbrances.” 
The intrinsic and essential meaning of “ materiality to the risk” of 
representations by the insurer in respect to the property to be insured, 
and the true test of such materiality, are that such representations 
affect and influence the action of the insurer in taking or refusing the 
risk, or in the amount of premiums to be paid. Chief Justice Mar- 
shall, in Columbia Ins. Co. vs. Lawrence, 2 Peters, 47, defines the 
materiality so clearly, and in language so terse and yet so comprehen- 
sive, that it may well be adopted by the courts as the very best ex- 
pression of it that can be made. “Generally speaking, insurances 
against fire are made in the confidence that the assured will use all 
precautions to avoid the calamity insured against, which would be 
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suggested by his interest. The extent of thisinterest must always in- 
fluence the underwriter in taking or rejecting the risk, or in estimating 
the premium. So far as it may influence him in these respects, it 
ought to be communicated to him. Underwriters do not rely so much 
upon the principles as on the interest of the assured ; and it would 
seem, therefore, to be always material that they should know how far 
this interest is engaged in guarding the property from loss.” This 
language has been before quoted approvingly by this court in the 
opinion of Mr. Justice Lyon, in Hinman vs. Hartford Fire Ins. Co., 
supra, and the question as to the materiality of such representations 
should be at rest in this State, and the false representations here 
found by the jury, both as to mortgage incumbrances upon, and the 
profitableness of the property insured, were material to the risk, relied 
upon by the company, and formed an inducement to the contract of 
insurance, and avoid the policy. 

As to the argument of the learned counsel of the respondent, that 
the company, through its agents, took such action in respect to the 
proofs and adjustment of the loss after full knowledge of the falsity of 
these representations as waived their materiality, it is sufficient to say 
that the jury found no such fact, and the following question was pro- 
pounded to the jury at the request of the respondent, obviously for 
the purpose of affecting this question of waiver, which was answered 
in the negative : 

24. ‘‘At the time of the demand by the defendant of additional 
proofs of loss, and the furnishing of plans and specifications of the 
barn destroyed, had the defendant knowledge, by its agent or other- 
wise, of the additional incumbrances upon the two lots exceeding 
$3,000?” Ans. “No.” Nothing further need be said to make it ap- 
parent that the Circuit Court erred in refusing judgment for the de- 
fendant, and rendering judgment for the plaintiff upon the findings of 
the jury. 

The judgment of the Circuit Court is reversed with costs, and the 
cause is remanded with directions to enter judgment upon the find- 
ings of the jury for the defendant. 
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SUPREME COURT OF MISSOURI. 


Ocrosrr Term, 1879. 


Appeal from St. Louis C. A. 


GANTT 


V8. 


AMERICAN CENTRAL INS. CO., Appellant. 


An insurer whose risk is reinsured, is not obliged, in order to maintain his action 
against his reinsurer, to show that he has paid the loss. He may at once re- 
sort to his action against the reinsurer, and to such action the reinsurer may 
make the same defense that the reassured could make against the original as- 
sured, or the reassured may await a suit by the first assured, and when it is 
brought, give notice of it to his reinsurer. If the reinsurer desires the claim con- 
tested, he may take part in the defense. If he neither participates in the de- 
fense, nor gives notice that he does not object to the claim, he will be taken 
to have required the reassured to defend for him, and the latter becomes, by 
operation of law, sub modo, his agent for that purpose. If the reassured then 
defends in good faith, the judgment will be binding upon the reinsurer as to 
all matters which could have been litigated therein, and will muke him liable 
for the costs and expenses of the litigation ; but no judgment collusively ob- 
tained will support a recovery against the reinsurer. 


An insurance company having reinsured in other companies part of a risk on a boat 
load of cotton, and being about to be sued by the insured for a loss, entered 
into an arrangement with the reinsuring companies, by which it was agreed 
that the first insurer should employ such counsel as it saw proper to defend the 
suit, and in the event the defense should be successful the reinsurers should 
pay their pro rata proportion of the attorneys’ fees and costs, and in the event 
it should fail, they should pay their pro rata proportion of the judgment, at- 
torneys’ fees and costs. 

Held, that this ugreement did not alter the relations of the parties to the contracts 
of reinsurance ; that the reassured undertook no new duty, and the reinsurers 
incurred no new obligation except the liability to pay a share of the expenses 
in the event of a successful defense ; and this was merely supplemental in its 
nature, and did not affect the policies ; that the agreement, at most, made the 
reassured the agent of the reinsurers for the purpose of making the defense, 
and not a trustee for them ; that it did not irrevocably commit the defense to 
the reassured, but the reinsurers had the right at any time to come in and de 
fend on their own behalf; that the attorneys employed by the reassured rep 
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resented the reinsurers in the conduct of the suit ; and that there was nothing 

in the agreement which required the reassured company to retain a pecuniary 

— in the litigation, or forbade it from making a compromise of its lia- 
ility. 

An insurance company having entered into an agrement such as the foregoing with 
several reinsuring companies, afterward, pending the litigation, without their 
consent, compromised with the assured by paying a certain sum in cash, and 
agreeing in the é¢vent a judgment should be rendered in favor of the assured in 
the pending suit, to assign the policies of reinsurance to them. The assured, 
on their part, agreed to enter satisfaction of any such judgment on receiving 
such assignments. The contract further reserved to the reassured company the 
right to continue the defense of the suit, and provided that the assured should 
retain the money paid, even though they failed in their suit. The assured sub- 
sequently recovered judgment, and the policies of reinsurance were then as- 
signed to them, as had been agreed, and the judgment was entered satisfied. 
The reinsuring companies had knowledge of this contract for about a month be- 
fore the trial took place, but took no step to interpose any defense for them- 
selves, or to prevent the reassured company from making the defense. Ina 
suit ag one of the assigned policies brought by the trustees of the original as- 
sured— 

Held, that this contract created no conflict between the duty and interest of the 
reassured company ; that all the reinsuring companies could demand was an 
honest defense of the suit, and the contract did not disable the reassured from 
making this ; that the fact that it no longer had any substantial interest in the 
controversy did not disqualify it from continuing the defense ; that the rein- 
suring companies having failed to interpose must be considered as having ac- 
quiesced in its right to do so, and in the absence of evidence of want of good 
faith on the part of the reassured company in making the defense, the reinsur- 
ers must be bound by the judgment. 

In an action on a policy of reinsurance the true measure of damages is not what 
the reassured has paid the original assured, but what he is bound, under his. 
policy, to pay by reason of the loss. 


This was a suit on a contract of reinsurance against loss by fire, 
brought by plaintiffs, Gantt & Strong, as trustees for Hening & Pearce, 
surviving partners of the firm of Hening & Woodruff. 

The facts are as follows: On the 9th day of June, 1864, Hening 
& Woodruff sustained a loss by fire of 700 bales of cotton, valued at 
$280,000, on the steamer Progress, on a voyage between the mouth 
of Red River and the mouth of the Ohio. They claimed to be insured 
with the United States Insurance Company, under an open policy and 
a supplementary verbal contract of insurance, to the extent of $120,- 
000. Several other companies, including the present defendant, had 
reinsured five sixths of the risks of the United States Insurance Com- 
pany, and the latter company claimed that the defendant, the Amer- 
ican Central Insurance Company, had reinsured so much of any risk 
it might have on cotton as exceeded $100,000 and did not exceed 
$120,000,—in other words, the sixth $20,000 of any risk it might 
have, —and it claimed that if it was bound to Hening & Woodruff for 
$120,000, it had its recourse against the defendant for $20,000, and 
against each of the other four companies for a like amount. Under 
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these circumstances, notice having been given of the loss, the United 
States convened the other five companies for the purpose of consul- 
tation. The result was that they all joined in a resolution to resist 
the claim. A contract embodying this resolution was signed on the 
18th day of July, 1864. It was in the following terms : 

‘* Whereas a cluim is made upon the United States Insurance Com- 
pany, under open policy and agreement of Hening & Woodruff with 
said insurance company, for the sum of $120,000 for cotton burned 
on the steamer Progress, on the Mississippi River, on or about the 
9th day of June, 1864 ; and whereas, each of the undersigned insur- 
ance companies is bound and liable to the suid United States Insurance 
Company to the amount of $20,000 on any loss on cotton for which it 
is liuble, as reinsured to it, to that amount each; and whereas it is 
believed both by said United States Insurance Company and the 
undersigned cumpanies, that said claim is illegal and unjust, and the 
undersigned desire that the same shall be resisted aud defended ; now, 
therefore, for that purpose, in consideration of the premises, we agree 
with the suid United States Insurance Company that it shall employ 
and retain such counsel as it may deem proper to consult, and to 
manage said defense, and that in case said United States Insurance 
Company shall be successful, and shall not be liable upon or for said 
claim, then we will each pay our pro rata proportion of said attorneys. 
fees and costs, if any, and in case said United States Insurance Com- 
pany shall fail in its defense, and shall be made liable by the judg- 
ment of the court upon or for said claim, then we will each pay our 
equal pro rata proportion of such claim and judgment, and of the at- 
torneys’ fees and custs.” 

In pursuance of this agreement the United States Insurance Com- 
pany employed counsel, who defended the suits that were subsequent- 
ly brought, and whose fees were paid {rom time to time by that com- 
pany, the reinsuring companies reimbursing the latter their pro rata 
proportions. The United States company had entire control of the 
suits, the counsel consulting with them alone as to the conduct of them. 
Suit was first brought in the State court, und alter long litigation cul- 
minated in a decision by the Supreme Court affirming a judgment of 
nonsuit against the plaintiffs, and holding the United States Insurance 
Company was not liable, because the contract of insurance was not 
in writing. 47 Mo., 525. The plaintiffs, being citizens of New York, 
in 1871 renewed their suit in the United States court. At the spring 
term, 1872, that court, overruling a demurrer to the petition, held 
that the verbal contract of insurance declared on was valid. 2 Dillon 
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C. C., 27. An answer was then filed and the cause was continued to 
the fall term for trial. 

In the meantime efforts were being made to effect a compromise. 
The American Central company always opposed that course, insisting 
on fighting it out to the bitter end. On the 24th day of July, 1872, 
the fcllowing agreement was made between the United States com- 
pany and Hening & Pearce : 

“Whereas Robert M. Hening and Albert Pearce, as surviving 
partners of Hening & Woodruff, claim that the United States Insur- 
ance Company, of St. Louis, Missouri, was liable to said Hening & 
Woodruff, and is liable to said survivors for and on account of cotton 
on the steamer Progress and some barges, in the year 1864, and have 
sued said insurance company in the Circuit Court of the United States, 

* * and said claim is denied and resisted, and a settlement of 
judgment which may be rendered in said suit upon said claim, and 
also of any suit, judgment, claim or demand against the said Uni- 
ted States Insurance Company on account of said cotton, is hereby 
made and agreed upon as between said insurance company and said 
Hening & Pearce, and therefore said company this day pays to said 
Hening & Pearce $22,000, and assigns to them its claim to the pro- 
ceeds of cotton damaged on the steamer Des Are, in 1864, which pro- 
ceeds were in the hands of one D. H. Page, in his lifetime, in New 
York: Now therefore, in consideration of the premises, the said 
Hening & Pearce, surviving partners of Hening & Woodruff, agree 
and bind themselves to release said United States Insurance Com- 
pany from any judgment which may be recovered in said suit, or in 
any suit or procedure which may ever be had or made on said claim, 
or any part thereof, against it. But if any judgment shall be finally re- 
covered in said suit, or in any suit or proceeding for or upon said claim 
against said company, then said company is to assign and transfer to 
said Hening & Pearce, or the survivors of them, or their assigns or 
representatives, all the claim and demand which it may have on the 
Phoenix Insurance Company, of St. Louis, the American Central Insur- 
ance Company, of St. Louis, the Globe Mutual Insurance Company, 
of St. Louis, and the Security Insurance Company, of New York, in 
respect of the reinsurance claimed to have been effected by the United 
States Insurance Company with said companies respectively, on ac- 
count of the risks taken by the United States Insurance Company 
on cotton for Hening & Woodruff, which assignments are to be re- 
ceived by Hening & Pearce, their assigns or representatives, in full of 
any judgment or claim against said United States Insurance Company, 
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and in satisfaction threof, and said Hening & Pearce shall only pur- 
sue any remedy they may elect and as they chooss under such assign- 
ments, which assignments are to be without liability or recourse on 
said insurance company; provided, however, that in any action or pro- 
ceedings under such assignments, said Hening & Pearce may use the 
name of siid United States Insurance Company at their own cost, 
and protecting the company therefrom, if they elect to do so. But it 
is agreed and understood that nothing herein is to hinder or prevent 
the United States Insurance Company from defending or continuing 
fully and in all things to defend said suit, or any suit or proceeding 
for or on account of said claim. It is further understood that in case 
said suit is defeated, and no recovery is had therein, yet said Hening 
& Pearce are to keep said $22,000, and said claims for moneys which 
were in the hands of Page, and not to refund or to repay the same.” 

The present defendant was no party to this agreement, and was not 
informed of its existence until a week or more after it was made. 
Mr. Branch, the assistant secretary of defendant, hearing a rumor that 
the United States company had settled, called at the office of the lat- 
ter company and asked to be allowed to see the contract if it was in 
writing. Mr. Bodley, the secretary of the United States, replied that 
it was in writing, but declined to allow Mr. Branch to see it unless he 
was specially deputed by his company for that purpose. Oa the 
following day Mr. Branch returned with special authority from his 
company, and was then permitted to see and examine the contract, 
but his request to be allowed to take a copy was refused. At these 
interviews Mr. Branch denounced the action of the United States 
company as a fraud upon the defendant. On consultation with its 
attorneys the defendant resolved to hold no further communication 
with the United States company, and none was held. 

The suit of Hening & Pearce came on for trial in the following Sep- 
tember, and on the 24th day of that month resulted in a verdict and 
judgment for the plaintiffs in the sum of $178,280. The present de- 
fendant took no part in the defense of that suit, did not ask to take 
any part, nor ask for any change of attorneys, and did not after Feb- 
ruary, 1872, contribute anything further toward payment of attor- 
neys’ fees ; nor did it ask to be allowed to take an appeal. No ap- 
peal was, in point of fact, taken, and shortly after the judgment was 
rendered, in accordance with the compromise agreement, the United 
States company assigned to Gantt & Strong, the present plaintiffs, 
its claim on the supposed contract of reinsurance against the present 
defendants. The $22,000 named in the agreement, and the fund in 
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the hands of Page, anrounting to $5,000, were paid at the time the 
agreement was mide, together with the further sum of $7,000 which 
was furnished by the Marine, one of the reinsuring companies, 
in settlement of its liability. Gantt & Strong had been the attor- 
neys of the claimants throughout the litigation, and received the 
assignment in trust for their benefit. The United States court was 
not advised of the compromise agreement at the time of the trial. 

This suit was brought under the foregoing assignment. At the 
trial the foregoing facts were developed. The plaintiffs offered to prove 
in addition that the suit in the Federal court was defended as vigor- 
ously after the compromise as before, that the plan of defense was ar- 
ranged long before and was faithfully carried out, and that no efforts 
to defeat the action were omitted. This evidence was objected to by 
defendant and was excluded by the court. 

At the instance of the plaintiffs, the following instructions were 
given : 

1. The judgment rendered in the Circuit Court of the United States 
in favor of Hening & Pearce, and against the United States Insur- 
ance Company, is conclusive as to the liability of the defendant in 
this case upon its policy of reinsurance, unless such judgment was ob- 
tained by fraud, or by collusion between said Hening & Pearce and 
said United States Insurance Company. 

2. Fraud cr collusion cannot be presumed, but must be proved by 
evidence satisfactury to the jury, and the burden of proving fraud and 
collusion in the defense of the suit in the United States Circuit Court, 
devolves on the defendant, but su.h fraud or collusion need not be 
proven by direct testimony, but may be interred by the jury from all 
the facts and circumstances in the case as established in evidence. 

3. If the jury find for plaintiffs, they will assess the damages at 
one sixth of one hundred and seventy-eight thousan1] two hundred 
and eighty (178,280) dollars, and interest thereon at six per cent. 

4, If defendant had notice of the agreement of July 24th, 1872, 
within ten or fifteen days after it was made, and with such knowledge 
acquiesced in the provision therein contained for defending the suit 
in the United States Circuit Court, or stood by and permitted said 
United States Insurance Company, or the attorneys employed by it, 
to go on and try said cause, and made no effort to secure any other 
attorneys, or to take coutrol of said defense, then said agreement 
constitutes no defense to this action. 

The, following instructions were refused,on the partzof the defend- 
ant : 
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3. Under the agreement of July, 1864, and by its terms, the attor- 
neys employed by the United States Insurance Company were not 
the attorneys of the defendant in this case, nor is the defendant 
bound by the acts of the attorneys of that company. 

4. The agreement of July 24, 1872, is a fraud on defendant, unless 
defendant assented to it. 

5. If the jury believe from the evidence that the agreement of date 
July 18, 1864, was executed by the defendant with other compa- 
nies ; that afterward, and under this agreement, defendant paid money 
when called upon so to do by the United States Insurance Company, 
to said company, in order that it might defend the suit or suits 
brought by Hening & Woodruff against said United States company, 
and otherwise protect defendant’s interest ; and that under said 
agreement suid United States Insurance Company went on for a 
time in good faith resisting said claim of Hening & Woodruff ; and 
that afterward, and on or about July 24, 1872, the compromise 
agreement of that date was made between Hening & Woodruff, or its 
successors, and the United States Insurance Company—then the jury 
is instructed that said compromise agreement so made ivured to de- 
fendant’s benefit, and defendant has a right to claim the benefit of it ; 
and if the jury further believe that under its provisions the United 
States Insurance Company was discharged from liability on its paying 
the sum of $27,000 and making the assignments in said agreement 
named, then the plaintiffs cannot recover in this case. 

6. If the jury believe from the evidence that after the making and 
delivery of the agreement of July 24, 1872, and the payment of the 
money named in that agreement by the United States Insurance Com- 
pany to Hening & Pearce, or their agents or attorneys, the trial of the 
suit in the United States Court came on, and the said United States 
Iusurance Company and its attorneys failed to produce or bring to 
the knowledge of said court the said agreement of compromise, and 
the payment of the money under and according to it, then the said 
United States Insurance Company violated its agreement with defend- 
ant, being the contract sued on, and the plaintiffs cannot recover in 
this case. 

7. The burden is on the plaintiffs in this case to show that the 
United States Insurance Company performed the contract of July 
18, 1864, fully and in good faith, and the jury is instructed that 
there could be no peiformance in good faith consistently with the 
agreement of July, 24, 1872, unless the defendant in this case knew of 
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said contract at the time it was made, or afterward, and agreed to be 
bound by its terms. 

8. If the jury believe from the evidence that the defendant did not 
assent or agree to the compromise of July 24, 1872, made by and 
between the United States Insurance Company and Hening & Wood- 
ruff, or their successors, either before or after said compromise agree- 
ment was made between the puties thereto, then the jury will find 
for the defendant. If at any time the defendant did, after it had be- 
come acquainted with the terms of said agreement, assent thereto, 
then said agreement of compromise inured to the benefit of the de- 
feudant, and the plaintiffs are not entitled to recover in this case. 

10. The jury are instructed that if, under the other instructions 
given in this case, they find the defendant liable, its liability is only 
for the sixth twenty thousand dollars. In other words, this defend- 
ant is not liable till the United States Insurance Company has suf- 
fered a loss of over $100,000. If the United States Insurance Com- 
pany secured a discharge or release from its liability by paying $27,- 
000, or any other sum or property, not amounting to $100,000, then 
the jury will find for the defendant. 

11. The jury are ivstructed that even if under the other instruc- 
tions given in the case they find the defendant liable, its liability can- 
not in any eveut exceed one sixth part of the amount paid by the 
United States Insurance Company, under the compromise of July 24, 
1872, that is, one sixth part of $27,000, with interest. 

12. If the defendant did not assent or agree to the compromise of 
July 24, 1872, the jury will find for the defendant ; and the burden 
of proof is on the plaintiffs to satisfy the jury that the defendant did 
assent or agree to said compromise, 

[This instruction, No, 12, the court refused to give ; and inserted 
the words ‘‘ or ratify ” ufter the words ‘‘ or agree to,” and gave the in- 
struction as altered. ] 

13. By consent to the agreement of July 24, 1872, is meant that as- 
sent aud approbation of the defendant which is announced expressly 
or impliedly to the United States Insurance Company after a full 
knowledge of its provisions. And if the jury fiud from the evidence 
that when said agreement became known to the American Central In- 
surance O.mpany it objected and denounced the same as a fraud upon 
its rights,—then said American Central Insurance Company cannot 
be presumed to be asscnting to said agreement or compromise by the 
fact that it had knowledge that the suit pending in the United States 
court was thereafter prosecuted to a judgment. 
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[This last instruction the court refused to give; but added the 
words “and never afterward consented tv it,” after the words “as a 
fraud upon its rights,” and gave the instruction with this interpola- 
tion. | 

The following instructions were given for defendant : 

4. If the judgment in the case of Hening et al. vs. United States 
Insurance Company, inthe United States court, was obtained in pur- 
suance of the terms of the agreement of July 24, 1872, then said 
judgment was fraudulently obtained, and is not binding on this de- 
fendant, unless the defendant, after it learned of said compromise 
agreement and ils provisions, ratified or consented to it. 

7. The agreement of July 24, 1872, wasa fraud on the defendant, 
and the jury will find for the defendant, unless they believe from the 
evideuce that the defendant knew of said agreement and the provi- 
sions thereof, and with such knowlege ratified the same or consented 
to the same. 

9. The jury is instructed that the fact that money was paid by 
the defendant to the United States Insurance Company, and by that 
company paid to its attorneys for legal services in the proceedings in 
the United States court, did not render the attorneys of the United 
States Insurance Company the agents or the attorneys of the defen- 
dant, and no acts or omissions of said attorneys would or did in any 
way bind this defendant, the American Central Insurance Company. 

The jury found for plaintiffs, and assessed the damages at $36,- 
101.69. Judgment was entered on the verdict, and defendant ap-. 
pealed. The Court of Appeals affirmed this judgment, and defendant 
then appealed to this court. 


Joun H. Ranaty, for Appellant. 

The plaintiffs relied on the agreement of July 18, 1864, to establish 
the liability of defendant as a reinsurer. 

The United States Insurance Company did not perform the agree- 
ment of July, 1864, ; nay, more, they violated it in the worst way they 
could, by an act which was a fraud upon defendant’s rights. 

As soon as the compromise agreement was made, it being made in 
reference to the subject matter of the trust, it inured to the benefit of 
the reinsuring companies, if they chose afterward to adopt it. Rea vs. 
Copelin, 47 Mo., 83 ; Holridge vs. Gillespie, 2 John. Ch., 30 ; Keech 
vs. Sandford, 1 Lead. Cases Eq., 36 ; Wharton on Agency, § 240 ; 
Von Hurter vs. Spengeman, 2 Green, (N. J.,) 185 ; Kerr on Fraud, p. 
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150 ; Motley vs. Motley, 7 Iredell, 211 ; Yates vs. Arden, 5 Cr. C. C., 
526 ; Jamison vs. Glasscock, 29 Mo., 195. 

The obligation is imperative on the person in whom the confidence 
is reposed, to disclose throughout, to the principal, “every fact, circum- 
stance and advantage ” in relation to the matter which may come to 
the knowledge of the agent. McDonald vs. Fithian, 6 Ill, 269 ; 
Meeker vs. York, 13 La. Ann., 18 ; Bruce vs. Davenport, 36 Barb., 
349 ; Exchange Bank vs. Yorke, 4 La. Ann., 138 ; Knabe vs. Ternot, 
16 La. Ann., 13 ; Roorback vs. St. B. Co., 6 John. Ch., 469 ; Blount 
vs. Robeson, 3 Jones Eq., (N. C.,) 73; Reeside vs. Reeside, 6 Phila., 
507 ; Wellford vs. Chancellor, 5 Grattan, 39 ; Reed vs. Warner, 5 
Paige, 650 ; Reimers vs. Ridner, 2 Rob., (N. Y.,) 7. 

The action of the agent is void, as being against the policy of the 
law, which will not permit an agent to deal for himself on the subject 
matter intrusted to him, unless the principal chooses to adopt the 
acts of the agent. If he chooses to adopt them, they inure, with all 
their advantages, to the principal’s benefit. If the principal does not 
adopt them they are void. McKinley vs. Irvine, 13 Alab., 681; 
Walker vs. Palmer, 24 Alab., 358 ; Banks vs. Judah, 8 Conn., 145 ; 
Mathews vs. Light, 32 Me., 305 ; Copeland vs. Mere. Ins. Co., 6 Pick., 
198 ; Moore vs. Moore, 5 N. Y., 256 ; Segar vs. Edwards, 11 Leigh. 
(Va.,) 213 ; Galbraith vs. Elder, 8 Watts, 81 ; Sweet vs. Jacocks, 6 
Paige, 355 ; Ringo vs. Binns, 10 Pet., 270 ; Rankin vs. Porter, 7 
Watts, 387 ; Church vs. Sterling, 16 Conn., 389; Cleavinger vs. 
Reimar, 3 W. & Serg., 487. 

Whenever, by an agreement with the creditor, the terms of the obli- 
gation are changed or varied, the surety, or party liable over, is there- 
by discharged. King vs. Baldwin, 2 John. Ch., 554 ; 8. C., 17 John., 
384 ; U.S. vs. Simpson, 2 Pa., 437 ; Miller vs. Stewart, 9 Wheat., 680 ; 
Torry vs. Bank, 9 Paige, 649 ; Birkhead vs. Brown, 5 Hill, 640 ; 
2 Am. Lead. Cas., 348 ; Polak vs. Everett, 3 Cent. Law Jour., 307. 

The agreement of 1872 contemplated and provided for a fraud on a 
court of justice, and this was an essential point of said agreement and 
necessary to carry it out. The agreement was not fully executed till 
this fraud was perpetrated on the court ; but when executed, the judg- 
ment was fraudulent and void. As this fraud appeared in the case 
and by plaintiff's own witness, who testified that the plot was carried 
out by concealing the agreement from the court, and that the court 
was allowed to try a feigned and sham issue as if it had been a real 
one, the judgment should have been excluded from the jury. People 
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vs. Leland, 40 TI, 118 ; Gardner vs. Goodyear D. V. Co., 6 Fisher’s 
Pat. Cas., 329 ; Kohn vs. La. Ins. Co., 15 La., 86. 


Martin & Lackrann, for Appellant. 

The reinsurers did not appoint the United States Insurance Com- 
pany as their agent to manage and control their defense on their poli- 
cies, but they surrendered and agreed to forego such defense in 
consideration that the United States Insurance Company undertook 
and agreed to defend and resist in its own name the suit or suits for 
$120,000 against itself. It undertook, in consideration of the surren- 
der as stated, to defend its own liability. This was to be done for the 
benefit of the reinsurers as well as itself. 

This is an active trust, and so appears inthe contract. The eventual 
liability of the reinsurers for $100,000 depended upon the faithful dis- 
charge by the United States Insurance Company, of the trust as- 
sumed by it in relation to the Hening & Woodruff claim. 

The object and purpose of the creation of the trust was to resist 
and defend the suit, not to settle or compromise it. It is not a case 
of agency. It was irrevocable, in like manner as every trust for the 
advantage of the beneficiary. 

A privity grew up between the reinsurers and the United States 
Insurance Company in relation to the suit of Hening & Woodruff, as 
proceeding from this contract of trust. It cannot be treated as a 
simple notice to defendant. It converted the United States Insur- 
ance Company into a trustee for the benefit of the reinsurers in re- 
spect to the conduct and management of its own lawsuit. It must 
follow, therefore, that any act of fraud or bad faith on the part of the 
United States Insurance Company in relation to the subject matter of 
the compact of privity, strikes down the privity itself, and avoids 
the beneficial results claimed by the party violating it. The record 
would be evidence against the reinsurers within the limits of the 
compact. 

The United States Insurance Company, after its fraud upon the re- 
insurers, cannot insist that the reinsurers were privies to the suit of 
Hening & Woodruff, or that the judgment in said suit is binding upon 
them. That the compromise settlement was a fraud upon the rein- 
surers is apparent. 

The court erred in not giving defendant’s instruction as to the 
measure of damages. The rule of law governing this contract of in- 
demnity is as follows: If the insurer brings his action before pay- 
ment by himself, his measure of damages is his liability. If he brings 
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it after payment, his measure of damages is the amount paid by him 
—the amount which satisfied his liability. Mutual Fire Ins. Co. vs. 
Andes Ins. Co., 4 Ins. Law Jour., 820; 8. C., 3 Cen. Law Jour., 15 ; 
Pentz vs. Receiver, 9 Paige, 568 ; In re Public Ins. Co., 8 Bank. Reg., 
197 ; Norwood vs. Resolute Fire Ins. Co., 47 How. Prac., 48 ; Black- 
stone vs. Allemania, 4 Daly, 299 ; Rawles vs. Collier, 19 Mo., 480. 


Gero. A. Maprtz, for Appellant. 

The legal effect of the agreement of July, 1864, was not to reinstate 
the policy or to subject defendant to any liability on it as a reinsurer, 
but was to create a new and distinct agreement, a substitute, where- 
by the scope and character, as well as the conditions of the defen- 
dant’s liability for and its relations to this claim were distinctly de- 
fined and determined. 

But, upon the assumption that the defendant's policy is the ground 
of its liability to the assignees of the United States Insurance Com- 
pany, then, in order to make out their cause of action, it was incum- 
bent on the plaintiffs to establish by proofs, among other things, both 
of the following propositions : Ist. That Hening & Woodruff had 
sustained a loss of cotton by a peril insured against by the United 
States Insurance Company, and that such loss exceeded the sum of 
$100,000. 2nd. That defendant was liable to the United States In- 
surance Company as a reinsurer in this risk, the last named company 
having complied with the terms and conditions of defendant’s policy 
as to notice of shipment, payment of premiums, and the service of 
the requisite proofs of loss, or that the defendant had waived such 
compliance. Strong vs. Phoenix Ins. Co., 62 Mo., 289. As to the 
others, they were not involved in the case, and could not be deter- 
mined. Of these there was no evidence offered in this case, and hence 
the plaintiffs’ case must fail. Chicago vs. Robbins, 2 Black., 418 ; S. 
C., 4 Wall. 657. 

The contract of settlement was, as to this defendant, a breach of 
duty and of trust by the United States Insurance Company, and a 
fraud in law. 

By this agreement not only is the trustee absolved from all further 
interest in favor of a vigorous defense, but it in effect agrees that 
there shall be no appeal from any judgment rendered in the suit. 

By the compromise, the bone of contention was changed from a 
real demand against the trustee for $120,000 to the single purpose of 
rendering its cestui que trust liable, and in this it had not a dollar of 
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interest. And all effected by the trustee without the consent or knowl- 
edge of the cestui que trust. 

The fraud in law perpetrated upon the defendant by the United 
States Insurance Company has never been condoned. 


Tuomas T. Gantt, for Respondents. 

That there was no violation of any trust here is plain, first, because 
there was no trust property or trust fund ; second, there was no ap- 
propriation of anything ; third, no damage to the reinsurers can be, 
by any possibility, predicated of any action taken by the United 
States Insurance Company. 

The measure of damages fixed by the instruction given by the court 
at the plaintiffs’ instance, is correct. Hone vs. Mutual Safety Ins. Co., 
1 Sandf., 137 ; 3 Kent Com., 297 ; Marshall on Ins., p. 143 ; 2 Phil- 
lips on Ins., sub-section 2752; Herckenrath vs. American Mut. Ins. 
Co., 3 Barb. Ch., 63. 


Gro. P. Strona, for Respondents. 

The document of July 18, 1864, was executed not to define or in 
any way limit or extend the liabilities of the reinsuring companies. It 
was prepared simply to furnish clear and lasting evidence that the re- 
insurers desired to have the claim of Hening & Woodruff resisted. 
But for the existence of these policies there would have been no lia- 
bility, and the paper of July, 1864, neither added to nor diminished 
the liability of either party. 

The agreement of July, 1872, did not in the slightest degree affect 
any interest of the defendant. It only dealt with the rights and lia- 
bilities of the United States Insurance Company, growing out of its 
original contract of insurance with Hening & Woodruff, which were 
in no way involved in or affected by the policies of reinsurance. 

The rights of a reinsurer are in no way affected, neither enlarged 
nor diminished, by the circumstance that it has reinsured the entire 
risk, or that it has only reinsured one sixth of the risk. In either 
case it can require that a suit, if brought, shall be defended in good 
faith, if the insured expects to rely upon the judgment to establish its 
right to recover against the reinsurer. New York State M. Ins. Co. 
vs. Protection Ins. Co., 1 Story, 458 ; Hastie vs. De Peyster, 3 Caines, 
190. 

The whole question turns upon a matter of fact, viz., Did the United 
States Insurance Company defend the suit in good faith ? 

The true measure of damages is the amount named in the policy 
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of reinsurance, provided the loss created a liability on the part of the 
first insurer to the extent of its policy, and it is immaterial whether 
this loss has been settled in full, or not settled at all, or settled for a 
per cent less than the whole amount. Strong vs. Phoenix Ins. Co., 62 
Mo., 289 ; Lee vs. Frat. Mut. Ins. Co., 1 Handy, 231; Eagle Ins. Co. 
vs. Lafayette Ins. Co., 9 Ind., 443. 


Hoven, J. 


It is urged by the defendant that the contract of July 18, 1864, 
altered the relations of the reassured and the reinsurers, as they ex- 
isted under the policies of reinsurance, and irrevocably committed to 
the United States Insurance Company the defense of the suit brought 
by Hening & Woodruff against it in the Circuit Court of the United 
States, and made said company a trustee as to the policies of reinsur- 
ance held by it; that the contract of July 24, 1872, by which it 
stipulated for the assignment of said policies in satisfaction of any 
judgment which might be recovered against it, rendered said com- 
pany incapable of further conducting such defense ; that it was a 
fraud in law upon the rights of the defendant ; that the cause was 
really settled at the time it was tried, and the judgment obtained 
therein a collusive one, and not binding upon the defendant. 

As much of the argument of counsel has been directed to a con- 
sideration of the legal effect of the contract of July 18, 1864, it may 
be well to briefly advert to the nature of the duties and obligations 
arising out of the relation of insurer and reinsurer, which existed be- 
tween the United States Insurance Company and the defendant at the 
time that contract was entered into. A contract of reinsurance cre- 
ates no privity between the reinsurer and the original assured. Herck- 
enrath vs. American Mutual Ins. Co., 3 Barb. Ch., 63. The reassured 
is not obliged, in order to maintain his action against his reinsurer, to 
show that he has paid the loss. He may at once resort to his action 
against the reinsurer, and to such action the reinsurer may make the 
same defense which the reassured could make against the original as- 
sured ; or, the reassured may await a suit by the first assured, give 
notice of it to his reinsurer, and, on being subjected to damages, re- 
cover them, together with the costs and expenses of litigation, against 
the reinsurer. Strong vs. Phoenix Ins. Co., 62 Mo., 298 ; Eagle Ins. 
Co. vs. Insurance Co., 9 Ind., 443 ; Hone vs. Mutual Safety Ins. Co., 
1 Sandf., 137. In the case of the New York State Marine Ins. Co. vs. 
Protection Ins. Co., 1 Story C. C. Rep., 458, Judge Story, in comment- 
ing upon the relation sustained by the reinsurers to the reassured, 
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said: “If notice of a suit, threatened or pending, upon the original 
policy, be given to the reassurers, they have a fair opportunity to ex- 
ercise an election whether to contest or admit the claim. It is their 
duty to act upon such notice, when given, within a reasonable time. 
If they do not disapprove of the contestation of the suit, or author- 
ize the party reassured to compromise or settle it, they must be 
deemed to require that it should be carried on ; and then, by just im- 
plication, they are held to indemnify the party reassured against the 
costs and expenses necessarily and reasonably incurred in defending 
the suit.” 

In the case of Strong et al. vs. Phoenix Ins. Co., 62 Mo., 299, this 
court, in commenting upon the foregoing observations of Judge Story, 
said: “If a bona fide judgment is rendered against the original in- 
surer, and he has contested the matter in good faith for the protec- 
tion of the reinsurer, and the latter is bound to pay the costs and ex- 
penses incurred for his benefit, why is he not equally bound by the 
judgment? It would be a singular position to take, to say that the 
reinsurer was bound by the incident and not by the principal. The 
contest is carried on by his consent or acquiescence, and for his bene- 
fit and protection, and if good faith is observed, can there be any 
reason why the identical question should be litigated twice? The re- 
assured and the reinsurer stand in the precise relation of all other 
parties, where there is a liability over, and the result of one litigation 
binds or concludes both” It will thus be seen.that in all cases where 
the reinsurers do not, after notice of suit threatened or begun on the 
original policy, disapprove the contestation thereof, the reassured shall 
thereby be deemed to have been required by them to defend the same, 
and such defense, when made in good faith, for the protection of the 
reinsurers, will render any judgment obtained by the original assured 
in such suit, binding upon the reinsurers asto all matters which could 
have been litigated therein, and make them liable also for the costs 
and expenses of litigation. It necessarily follows that in all cases 
where the reinsurers fail, after notice, to participate in the defense, 
the original insurer, by operation of law, becomes sub modo their 
agent for the management of such defense, and in the conduct there- 
of is bound to exercise the utmost good faith ; and any judgment 
against him, collusively obtained, would not support a recovery over 
against the reinsurers. 

Such being the relations which the law established between the re- 
assured and the reinsurers at the time the contract of July 18, 1864, 
was entered into, let us examine the terms of that contract and see 
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wherein it varied their respective duties and obligations. The con- 
tract begins by reciting the claim of Hening & Woodruff against the 
United States Insurance Company for the sum of $120,000, for cot- 
ton burned on the 9th day of June, 1864 ; also an existing liability 
on the part of the defendant, and other companies, to the United 
States Insurance Company, as reinsurers of that company ; the belief 
of ‘all said companies that the claim preferred was illegal and unjust, 
and a desire that it should be resisted ; and in consideration thereof 
it was agreed that the United States Insurance Company should em- 
ploy such counsel as it saw proper to manage the defense, and in the 
event it should succeed in such defense, the reinsurers agreed to pay 
their pro va/a proportion of the attorney’s fees and costs, and in the 
event the United States Insurance Company should fail in said de- 
fense they agreed to pay their pro ratla proportion of the judgment, 
attorney’s fees and costs. 

It is perfectly plain that under this contract the United States In- 
surance Company undertook no duty which the law would not have 
imposed upon it under the circumstances recited in the preamble, if 
the foregoing contract had never been made. In the absence of any 
such agreement, it would, under the circumstances, have been its 
duty to employ counsel and make a faithful defense. It is equally 
plain that the defendant incurred no obligation which the law did not 
impose upon it as reinsurer, saving and excepting the stipulation to 
pay its share of the expenses of the suit, in the event the defense was 
a successful one ; for it was already bound to pay its proportion of any 
judgment which should be fairly obtained against the United States 
Insurance Company, together with its share of the expenses. Such 
liability was one of the existing facts recited in the preamble. With 
the exception noted, therefore, this contract is nothing more than a 
recital of the then existing condition of things, and an enduring 
memorial thereof. This contract does not, in any particular, super- 
sede the contracts of reinsurance, but simply recognizes the duties 
and obligations flowing from the policies and arising out of the cir- 
cumstances of the case. The additional obligation assumed by the 
reinsurers in respect to the fees of counsel, was supplemental in its 
nature and did not in any way affect the policies. It could as well 
have been entered into by itself on a simple notice to defend, and in 
such case it is plain that the policies would have remained unaffected. 
If the reinsurers, under the circumstances recited in the contract, had 
entered into no agreement with the United States Insurance Company 
for the defense of the suit, the defense thereof would have been as fully 
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committed to that company as it was by the terms of the contract. 
But it is very clear that in such case the reinsurers would not, by their si- 
lence or inaction, have irrevocably committed such defense to the re- 
assured. A failure to come in in the beginning, would have consti- 
tuted no abandonment of their right to defend. At any time during 
the progress of the cause, they would have been entitled, as parties 
who were to be bound by the judgment, to interfere for the protec- 
tion of their own interests. So, under the contract, the defense of 
the suit was committed to the United States Insurance Company, but 
not irrevocably so. There was no stipulation for the exclusive right 
to defend the suit, nor was there any consideration for such a grant 
of authority. The United States Insurance Company gave nothing, 
promised nothing, for the exclusive and irrevocable power and au- 
thority to defend against the claim of Hening & Woodruff, and we 
strongly incline to the opinion that after the agreement to make com- 
mon cause in the defense of the suit, and the stipulation that the 
United States Insurance Company should employ the attorneys, and 
the reinsurers should share the expense of their employment, the at- 
torneys employed represented the reinsurers as well as the reassured. 
They were then as fully identified with the cause as it was possible for 
them to be—as much so as if they had themselves employed the at- 
torneys, and the United States Insurance Company had, under an 
agreement to that effect, contributed its share of the expense. If this 
view be correct, it is quite evident that the reinsurers are conclusively 
bound by the judgment rendered against the United States Insurance 
Company, notwithstanding the agreement of July, 1872. 

But conceding that the attorneys employed under the agreement of 
July 18, 1864, were not the attorneys of the reinsurers, and did not 
represent them, but were the attorneys solely of the United States 
Insurance Company, the reinsurers were clearly at liberty to partici- 
pate in the defense of the suit whenever they felt it to be their inter- 
est to do so, notwithstanding the contract of 1864. The United States 
Insurance Company was at most the agent only of the reinsurers to 
make defense for them, so far as their interests were concerned, and 
a permanent pecuniary interest in the result of the litigation on the 
part of said company was not essential to the creation or continued 
existence of such agency. Such agency might, with equal propriety, 
have been created and continued until the close of the litigation, al- 
though the United States Insurance Company had reinsured its en- 
tire risk. The creation of this agency, conceding it to be such—and 
this is the most that can reasonably be claimed by the defendant—was 
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undoubtedly founded upon the trust and confidence reposed by the 
reinsurers in the purpose and undertaking of the United States Insur- 
ance Company to honestly, and in good faith, defend the suit ; and 
the real inquiry at last is, whether such defense was made, or whether 
the trust was disappointed and the confidence abused ; and this 
brings us to a consideration of the nature and effect of the contract of 
July 24, 1872, which contract, the defendant contends, disabled the 
United States Insurance Company from making a genuine defense. 

This contract has been denominated a “contract of settlement,” 
and declared by the counsel for defendant to be a settlement of the 
controversy involved in the litigation between Hening & Woodruff, 
and the United States Insurance Company. This, we think, is an er- 
roneous view of that contract. The contract did not settle the con- 
troversy ; that was left to be settled by an actual trial of the suit 
then pending in the Circuit Court of the United States. The contract 
simply provided for the satisfaction, in a designated way, of any judg- 
ment that might be recovered against the insurance company. This 
could be done and still the suit could be fairly and honestly defended. 
This is no unusual thing in litigation. Parties not unfrequently agree 
that in the event of a recovery the judgment shall be satisfied in a par- 
ticular way. No duty, the performance of which the reinsurers had 
aright to demand of the United States Insurance Company, was re 
quired to be violated or neglected by the terms of this contract. It 
created no conflict between the duty of the United States Insurance 
Company and its interests. No right of the reinsurers was bartered 
away ; all the reinsurers had a right to demand of the United States 
Insurance Company was an honest defense, and this contract did not 
disable them from making such defense. It was not essential, in or- 
der to make such defense, that it should have a substantial interest in 
the controversy. For, if that be so, and an insurer reinsures his en- 
tire risk, and the reinsurers fail to come in and defend, after notice to 
do so, no judgment can be obtained which will be binding on the re- 
insurers. The validity of the judgment, for the purpose of a recovery 
over, does not depend upon the absolute interest of the original in- 
surer, but upon the fact that the suit against him has been honestly 
and fairly defended. Plaintiffs offered to show that such a defense 
was made by the eminent counsel who defended the original suit, 
notwithstanding the contract of July 24, 1872, but the testimony was 
excluded at the instance of the defendant. 

Furthermore, it clearly appears that for about a month before the 
trial of said cause the defendant was fully aware of the existence of 
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the contract of July, 1872, extinguishing the substantial interest of the 
United States Insurance Company in the controversy then pending in 
the United States court, and having taken no steps to interpose a de- 
fense for itself, or to prevent any further defense of said cause by 
said company, it is not now at liberty to deny its capacity to make 
such defense. Disqualified to make the defense, it certainly was not ; 
butif the defendant felt that all inducement to a vigorous and faithful 
defense was destroyed by reason of the divestiture of its interests in 
the subject matter of the controversy, and it did not wish to risk the 
issue of a trial under such circumstances, as a party who was to be 
bound by the judgment, it certainly had the right to bring that fact 
to the attention of the United States court, and to assume control of 
the litigation for the protection of its own interests. Having failed to 
do so, it must be considered as having acquiesced in the right of the 
United States Insurance Company to make the defense, and in the 
absence of all testimony of any fraud or want of good faith on the 
part of said company or its attorneys in making such defense, it must 
be held bound by the result of the suit. And this view of the case is 
substantially presented by the second and fourth instructions asked 
by the plaintiffs. 

We agree with the Court of Appeals in thinking that the case was 
tried on a theory prejudicial to the rights of the plaintiffs, and that 
no material error was committed against the defendant. 

We see no error in the rule adopted by the Circuit Court as to the 
measure of damages. The extent of the liability of the reinsurer is 
not contingent upon the amount paid by the reinsured, nor upon any 
payment whatever by him. When a loss occurs which is covered by 
the policy of reinsurance, the reinsured is entitled to recover from the 
reinsurer, not what he has paid, but all that he has become liable to 
pay by reason of such loss. This is a necessary consequence of the 
rule that the reassured may maintain an action against the reinsurer 
without showing that he has paid the loss. Strong vs. Phcenix Ins. 
Co., 62 Mo., 289 ; Hone vs. Mutual Safety Ins. Co., 1 Sandf., 137 ; 
New York State Marine Ins. Co. vs. Protection Ins. Co., 1 Story C. C., 
458 ; Eagle Ins. Co. vs. Lafayette Ins. Co., 9 Ind., 443 ; Blackstone 
vs. Alemannia Fire Ins. Co., 56 N. Y.,104 ; Herckenrath vs. American 
Mut. Ins. Co.,3 Barb. Ch., 63 ; Carrington vs. Commercial Fire & 
Marine Ins. Co., 1 Bosw., 152. We are of opinion, therefore, that the 
judgment of the Court of Appeals should be affirmed. 

All concur. 





Rickenbacker vs. Zimmerman. 


SUPREME COURT OF SOUTH CAROLINA. 


Novemper Term, 1877. 


THOS. E. RICKENBACKER, Apw’a, Erc., Er Au., Plaintiffs,. 


vs. 
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A father insured his life for the sole benefit of a daughter, and subsequently died 
intestate, leaving other children. The question arose whether it was to be re- 
garded as an advancement, and if so, how it was to be valued. 

Held, that an advancement must once have been part of the ancestor’s estate, 
whica would otherwise upon his death have descended to his heirs, or it must 
be something purchased with the funds of the father, in the name of and for 
the benefit of the child. 

Held, that the policy or the money secured by it never having been under the con- 
trol of the parent from its inception, constituted no part of his estate. But in 
so far as it was purchased by funds of the father, partook of the character of 
an advancement. 

Held, that its value under the South Carolina statute is to be determined accord- 
ing to its worth at the time of the death, relation being had to its situation at 
the time of the gift. 

Held, that the estimate must be based, not on the cost of the purchase but on the 
value of a like policy, on which the first premium had been paid, at the death 
of the father, assuming that he had then been living, and that the subsequent 
premiums must be regarded as so much money advanced. 


Reversed and remanded. 


McIver, A. J. 
On the 24th of January, 1870, the intestate insured his life for the 
sole benefit of his daughter Cornelia, and having subsequently mar- 
ried a second time, died intestate, on the 12th of March, 1874, leav- 
ing as his heirs at law and distributees, his widow, and two children of 
his last marriage, Ida and Ella, together with the appellant Cornelia. 
Under proceedings for partition and settlement of his estate two ques- 
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tions arose: 1. Whether such insurance was an advancement to the 
appellant. 2. If so, how should such advancement be valued. The 
circuit judge held that the insurance was an advancement, and that 
the value of the advancement was the sum named in the policy and 
received by the guardian of appellant. From this decision the ap- 
peal is taken. In the absence of any direct authority upon these 
points, these questions must be determined upon the general princi- 
ples regulating the law in respect to advancements, aided by such 
analogies as may be afforded by the decided cases. In 1 Bouv. Law 
Dic., 76, the term advancement is defined to be “that which is given 
by a father to his child or presumptive heir, by anticipation of what 
he might inherit.” In McCaw vs. Blewitt, 2 M. C. Ch., 91, the lead- 
ing case on the subject of advancements in this State, no definition of 
the term is given in the decision of the Court of Appeals, but in the 
Circuit decree it is defined to be “such a part of a man’s estate as 
he gives to a child on marriage or on setting out in life, which may be 
necessary for its settling in the world.” In the argument of this case, 
the counsel for the appellant, who afterward became one of the most 
eminent chancellors of this State, questions the correctness of this de- 
finition, and says : “If a definition may be ventured, an advancement 
is the gift of a parent to a child, beyond what, by law, he is bound to 
provide, from which a substantial benefit is to be derived by the 
child.” But after long experience on the bench, this distinguished 
judge seems to have reached the conclusion that it was not an easy 
matter to frame an accurate definition of the term. Murrell vs. Mur- 
rell, 2 Strob. Eq., 151. While, however, it is a difficult matter to frame 
such a definition as will cover every possible case, there are certain 
essential elements which every advancement must possess ; one of 
which is, that it must once have been a part of the ancestor’s estate, 
which upon his death would descend to his heirs, but for the fact that 
it has, by the act of the ancestor in making the gift, been separated 
from or taken out of his estate ; or it must be something which is pur- 
chased with the funds of the father in the name and for the benefit of 
the child. This is obvious from the very terms of our act of 1791, 
(corresponding with the terms of sec. 7, chap. 75, Gen. Stat., p. 440,) 
as construed by the case of McCaw vs. Blewitt, supra, and as Johnson, 
Ch., says in Ison vs. Ison, 5 Rich. Eq., 19, “an advancement always 
embraces the idea that the parent has parted from his title in the sub- 
ject advanced.” Even the case of Clark vs. Wilson, 27 Md., 693, 
which is much relied on by the respondents, recognizes this idea. For 

t hat case it is said : “ An advancement is a giving by anticipation 
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the whole ora part of what it is supposed a child will be entitled to 
on the death of the party making it and dying intestate,” evidently 
implying that it must be a part of the ancestor’s estate, of which the 
child would be entitled to inherit a part, in a case of intestacy. So 
too in Miller’s Appeal, 31 Penn., 338, an advancement is said to be 
‘‘a pure and irrevocable gift, by a parent in his lifetime, to his 
child, on account of such child’s share of the estate after the parent’s 
decease,” and in Dilman vs. Cox, 23 Ind., 442, it is said “the true 
notion of an advancement is a giving by anticipation the whole or a 
part of what it is supposed a child will be entitled to on the death of 
the parent or party making the advancement.” 

If, then, one of the distinguishing features of an advancement is 
that it must once have been a part of the ancestor’s estate, which but 
for the gift by way of advancement would descend to his heirs, the 
next question to be considered is whether this policy of insurance, or 
the money secured by it, ever constituted any portion of the intes- 
tate’s estate. The finding of fact by the circuit judge is that “ The in- 
testate in his lifetime * * * * insured his life for the sole benefit of 
his daughter Cornelia * * * * for the sum of four thousand dollars, 
payable upon his death ; and then and thereafter paid regularly, up 
to the time of his death, an annual premium of $99.12,” ete. 

The policy recites that the first premium was paid by the said 
Cornelia, and upon what evidence, if any, the circuit judge based his 
finding, contradictory of this recital, does not appear. Assuming, how- 
ever, as we must do, the correctness of the finding of the circuit judge, 
inasmuch as in the case agreed upon, he says, after stating the facts 
as found by him, that “ concerning the foregoing facts there was no 
dispute,” the inquiry is whether this policy, or the money secured 
by it, ever constituted any part of the intestate’s estate, which in any 
event could have descended to and become distributable amongst 
his heirs and distributees, or which he could, by his will, have given 
to one or more of them. The authorities leave us in no doubt upon 
this point. In Bliss on Life Insurance, sec. 317, it is said the rule is 
that a policy and the money to become due under it belong, the mo- 
ment it is issued, to the person or persons named in it as the benefi- 
ciary or beneficiaries, and that there is no power in the person pro- 
curing the insurance, by any act of his or hers, by deed or by will, to 
transfer to any other person the interest of the person named.” 

Again, at sec. 328, the writer says, “ payment of the premium with- 
out any contract with the person entitled to the benefit of the policy 
gives no title to it ;” and again, at sec. 339, it is said, “ Where the 
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policy designates a person to whom the insurance money is to be paid, 
the person who procures the insurance and who continues to pay the 
premiums has no authority, by will or deed, to change the designation 
or the title to the money. He is under no obligation to continue to 
pay the premiums, unless he has covenanted so to do ; but if he 
does so, the person originally designated in the policy will derive the 
benefit.” To the same effect see May on Insurance, p. 447, sec. 392. 

The cases which were principally relied upon by the respondents 
do not, in our opinion, conflict with these views. The case of Ed- 
wards vs. Freeman, 2 P. Wms., 435, was this : Richmond Freeman, in 
contemplation of marriage with his first wife, Elizabeth, by articles 
covenanted with the father of Elizabeth, in consideration of the mar- 
riage and of a marriage portion of £5,000, to settle certain lands to 
the use of himself for life, remainder to said Elizabeth, remainder to 
his first and other sons in tail male successively, remainder to trus- 
tees for five hundred years to raise portions for the daughters of the 
marriage, payable at eighteen or marriage, and to raise maintenance 
for such daughters until their portions became payable, of £80 per 
annum. The marriage having beer. consummated, and the only issue 
being one daughter, and Elizabeth dying, Richard Freeman married 
again and died intestate, leaving a widow and two children of the 
last marriage, and the daughter of the first marriage. The question 
was whether the provision for the daughter of the first marriage could 
be regarded as an advancement. Held, that the £5,000 portion was 
an advancement, but not the annual provision for maintenance. 

The difference between that case and the one now before the 
court is that there the gift was of a portion of the intestate’s estate, 
while here the sum of money secured by the policy never did consti- 
tute any part of the intestate’s estate. For as the master of the rolls 
says, in that case, “the present case comes nearer to land than if it 
had been a charge out of land ; for the trust of the five hundred 
years’ term being only to raise this £5,000 portion, and the plaintiff, 
Mary Edwards, being the person who is alone entitled to it, she, as to 
this purpose, is in effect the owner of the five hundred years’ term.” 
It was therefore, practically a gift to the daughter of a lease for five 
hundred years of the lands specified ; that is, it was a gift of a por- 
tion of the intestate’s estate. Kircudbright vs. Kircudbright, 8 Ves., 
51, was a case in which a father gave a bond to his son to secure the 
payment of a certain annuity until his son should be in possession of 
a living of a certain annual value, and by an agreement of the same 
date, the son covenanted that he would forthwith enter into holy or- 
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ders and accept such living. The father paid the annuity regularly 
for nine years, but the son failed to take orders and qualify himse'f 
for a living, and upon the death of the father, intestate, the question 
arose whether this annuity could be regarded as an advancement, and 
if so, at what value it should be charged. Lord Eldon, after express- 
ing some doubt as to the legality of the transaction, as being contrary 
to public policy, decided that the son having failed to comply with 
the condition for nine years, the annuity was determinable by the 
father or his representatives, and that while it should be regarded as 
an advancement, it was a very doubtful question as to how it should 
be valued, and finally gave the son the option to have it valued at 
the date of the grant, or to estimate its value by the amount of the 
payment made under it. Besides the fact that the very doubtful 
terms in which this decision was made, deprives this case of much of 
the weight which it would otherwise possess, it may be remarked that 
here, too, the advancement was practically of a portion of the intes- 
tate’s estate, the annuity being a charge upon that estate. It was al- 
so held in this case that a commission in the army, which the father 
had purchased for another son, was an advancement, to be valued at 
the sum paid for it, of which we will speak hereafter. If, then, this 
policy of insurance never constituted any part of the estate of the in- 
testate, the next inquiry is, was it something purchased for the child 
with the funds of the father, and if so, how and when is its value to 
be estimated ? 

Assuming that the finding of fact by the circuit judge is correct, 
then it follows that this policy of insurance does possess this distin- 
guishing feature of an advancement, viz., that it was a thing pur- 
chased with the funds of the father, in the name and for the benefit 
of the child. The thing purchased being the policy of insurance, and 
the purchase having been made and the gift completed the moment 
it was issued, as we have seen above—that is as soon as the first pre- 
mium was paid—the only remaining inquiry is, how and when is its 
value to be ascertained? Our act of 1871, differing in this respect 
from the statute of 22nd and 23rd Charles IL, fixes this beyond dis- 
pute, by declaring that such value shall be “estimated at the death 
of the ancestor, but so as that neither the improvement of the real 
estate by such child or children, nor the increase of the personal pro- 
perty, shall be taken into the computation,” or as it is stated in the 
leading case of McCaw vs. Blewitt, supra, in order to ascertain the 
amount of which an advancement is to be charged, it “is to be esti- 
mated at what itis worth at the time of the death, relation being had 
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to its situation at the time of the gift.” The advancement, or the 
thing given, being the policy of insurance, and the time of the gift be- 
ing the moment it was issued, to ascertain its value according to the 
rule established by our statute, as construed by our courts, the inquiry 
is, not what it cost, as was held in Kircudbright vs. Kircudbright, 
under the English statute, in reference to the commission in the 
army, because that is not in accordance with the rule as established 
by our statute ; for,as is said by Johnson, Ch., in Cooner vs. May, 3 
Strob. Eq., 189, “it is not the sum expended, but the thing which is 
bought with it, the thing received by the child, which constitutes the 
advancement ; nor is the cost of the purchase the measure of the 
value of the thing advanced ;” but the inquiry is, what would a 
policy for a like amount, upon which the first premium had been 
paid, on the life of a person with like expectation of life, and of the 
same age as the father of appellant was when this policy was issued, 
be worth on the 12th of March, 1874, the date of intestate’s death. It 
is true that it is stated that, by one of the regulations of the company 
issuing the policy, a policy drawn in favor of a minor child, as this was, 
is “neither purchasable nor assignable ; but without stopping to in- 
quire whether such a regulation, not incorporated in or forming a 
part of the policy, which is the contract between the parties, could 
abridge the rights of the holder of the policy, it is sufficient to say 
that the inquiry should be what would such a policy be worth at the 
date of the death of the intestate, in the condition in which this one 
was at the time when it was issued, that being the time when the gift 
was made. If, however, from any cause, it should appear to be of no 
value, then the result would be that it was no advancement. 
The question as to the payment, by the father, of the premiums subse- 
quent to the first, presents more difficulty ; but we are inclined to re- 
gard them as advancements of so much money, like the case of a 
father who, after having given his child a piece of property, a resi- 
dence for example, expends considerable sums of money from year to 
year in making improvements or additions to the buildings. In such 
a case the thing given is the money expended, and while it is true 
that ordinarily the sum expended does not furnish the rule for esti- 
mating the value of an advancement, yet where, as in this case, the 
thing given is money, there is no other mode of estimating its value 
except by the amount given. The suggestion in the argument of re- 
spondents, that the premiums paid might exceed the amount re- 
ceived on the policy, or that the whole might be lost by the failure of 
the insurance company, loses all its force, in view of the decisions 
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holding that the child is chargeable with the value of the advance- 
ment, even though the thing constituting the advancement had ceased 
to be property before the settlement is made, as in cases of advance- 
ments in slaves. Manning vs. Manning, 12 Rich. Eq., 410 ; McLure 
vs. Steele, 14 Rich. Eq.,105. So that we think the advancement in 
this case was, first the policy of insurance, the value of which is to be 
ascertained in the manner above indicated—that being the thing 
which was purchased with the first premium—and that all subsequent 
premiums were advancements of so much money, which of course 
will bear no intesest, except from the time of the death of the in- 
testate. 

The authorities relied upon to show that the true value of the ad- 
vancement in this case was the amount of money received by the 
child, do not in our opinion sustain such a position, inasmuch as these 
cases are from States where the statutes of distributions are not like 
ours, and the decisions were made to turn upon the phraseology of 
the respective statutes. In Clark vs. Wilson, 27 Md., 694, a father 
made a deed of trust of certain lands for the benefit of his chil- 
dren of the first marriage, reserving a life estate to himself. The 
questions were, first, whether the property conveyed by the deed of 
trust was an advancement, and second, if so, whether it should be 
valued at the date of the deed or at the date of the father’s death. It 
was held that the property was an advancement, and that it should be 
valued at the date of the father’s death, when the life estate fell in and 
the remainder took effect, or when the children received possession of 
the property. The case turned upon the language of the Maryland 
statute, ‘the value thereof at the time such advancement was re- 
ceived,” the court construing those words to mean when the property 
actually goes into the possession of the child. The case of Wilks vs. 
Green, 14 Ala., 443, was this : a father made a deed of slaves to his 
children, reserving a life estate to himself, and the same questions arose. 
The court, basing its decision upon the language of the Alabama 
statute which provides that the value of the property constituting the 
advancement shall be fixed at the time it was delivered, held that 
the children were chargeable with the value of the property at the 
time they came to the actual possession of it. In Hook vs. Hook, 13 
B. Monroe, 528, a father conveyed to certain of his children 
certain lands and slaves, reserving a life estate to himself. The Ken- 
tucky statute provided that “ all advancements should be estimated 
at their value when made,” and the court held that the advancement 
should be deemed to have been made at the time the advancement is 
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“made complete by the actual possession and enjoyment of it.” 
These cases, besides resting upon the particular phraseology of the 
several statutes of the several States in which they were decided, 
differ materially from the one now before the court. In each of them 
the property constituting the advancement was a part of the father’s 
estate, and continued in his use and enjoyment, and under his control 
up to the time of his death, while in the case now under consideration 
the policy of insurance was never a part of the father’s estate, and 
was never in his use or under his control. The case of Meadors vs. 
Meadors, 11 Iredell, 148, is likewise relied upon. That case, however, 
turned upon the special provisions of the North Carolina statute, and 
throws no light upon the questions we are considering. Many of the 
cases from other states, cited in the argument, hold that the question 
of advancement is one of intention, but such does not seem to be the 
rule in this State. In Rees vs. Rees, 11 Rich. Eq., 86, it was held that 
whether property given by a parent to a child shall be considered as 
an advancement is not a question of intention. It is very true that what 
is or is not an advancement may depend upon the circumstances or 
condition of the parties, as in McCaw vs. Blewitt, 2 M. C. Ch., 91 ; 
Murrell vs. Murrell, 2 Strob. Eq., 148, and Ison vs. Ison, 5 Rich. Kq., 
15; “but the mere declarations of the donor cannot alter the operation 
of the law, either as to the character of the gift, or even the mode of 
valuation.” 

The judgment of the Circuit Court, in so far as it conflicts with the 
principles herein announced, is set aside and the case remanded for 
further proceedings in accordance with the principles herein: estab- 
lished. 

Wiuttarp, C. J., and Hasxert, C. J., concur. 
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SUPREME COURT OF MICHIGAN. 


June Term, 1879. 


AMERICAN INS. CO., or Cutcaco, Iturmors, 
v8. 


ISAAC STORY. 


The policy was issued by a company of another State doing business in Michigan. 
The application was “for the term of five years ;” the policy, in consideration of 
the cash premium and an installment note, agreed to make good any loss 
‘*during the term of five years.’? In the application the rate was fixed for but 
one year, and the first cash installment likewise was for asingle year. The 
note was for the four succeeding years’ premiums, payable in annual install- 
ments when due, without interest. The application provided that if any install- 
ment should be due and unpaid for 30 days, the policy should be void uatil the 
same was paid. The policy contained a like provision, and further, that 
upon the payment of all installments due, it should revive and be in force as to 
all subsequent losses, and no attempt to collect such note by legal process or 
otherwise should be deemed a waiver of the policy conditions. 


Held,' that the provisions fixing an annual rate without interest and avoiding the 
policy until paid, are inconsistent with the idea of an absolute contract for in- 
surance for five years. They imply simply a yearly policy issued upon the in- 
stallment plan, to run for a period not exceeding five years. 

Held, that the policy condition permitting the company to cancel and return the 
unearned premium can only be interpreted on the assumption of a contract for 
a single year, renewable at pleasure, and anannual premium. If the cash pay- 
ment and the note are a single payment of premium for the entire term, the un- 
earned premium cannot be determined. 


The charter of the company provided that in case of failure to pay any installment 
when due, the whole note should become due, and the company might proceed 
to collect the same, and the policy provided that it was accepted upon the char- 
ter of the company which was made a part of itself, and was to be resorted to 
to explain the rights and obligations of the parties ‘in all cases not herein 
otherwise specially provided for.” 


Held, that the insurance not being under the mutual plan, the charter could have 
no other force than such as was given it in the contract. 

Held, that the obligations of the insured as to payment of the premium notes was 
specially provided for in the contract, and under the latter, failure to pay an in- 
stallment could not make the whole note due. 


Held, that a failure to pay the installment when due did not render the policy 
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simply voidable, but absolutely void, with privilege of revival upon subsequent 
payment. 

Held, that if from any cause the risk of the company is suspended, there was no 
legal responsibility for the payment of premium during the period of suspen- 
sion. 

Held, that the insurance being annual, the payment of any installment was op- 
tional with the insured. 


Held, that if the payment of such notes could be legally enforced, the statutes of 
Michigan prohibiting unauthorized companies could be evaded through the is- 
sue of yearly renewable policies by companies which had retired from the State. 


Judgment affirmed. 


Cuartes N. Leaa, of Coldwater, for Plaintiff in Error. G. V. N. 
Lorurop, of Detroit, of counsel. 


Cases cited by counsel for plaintiff in error : Bronson vs. Green, 
Walk. Ch., 59 ; Sawyer vs. Hammett, 15 Me., 40; Marshall vs. Col. 
M. F. Ins. Co., 27 N. H., 164; Fabyan vs. Union M. F. Ins. Co., 33 
N. H., 206 ; Smith vs. B. M. F. Ins. Co., 6 Cush., 449 ; Thompson vs. 
Waters, 25 Mich., 216; Story’s Confi. Laws, (Redfield ed.,) §§ 29, 
30, 38, 38a ; 2 Pars. Cont., p. 82; Bauk of Augusta vs. Earle, 13 
Pet., 589 ; Hoyt vs. Thompson, 5 N. Y., 340; Merrick vs. Van Sant- 
ford, 34 N. Y., 208; Ang. & A. on Corp., § 265 ; Root vs. Goddard, 3 
McLean, 102; Hoyt vs. Thompson, 19 N. Y., 107; Payson vs. 
Withers, 5 Bissell, 278; N. Y. Life Ins. Co. vs. Statham, 93 U.S. 
30 ; Williams vs. Albany Ins. Co., 19 Mich., 462 ; N. Y. C. Co. vs. Wat- 
son, 23 Mich., 487 ; Egan vs. Mut. Ins. Co., 5 Denio, 329 ; Bryce vs. 
Lorillard Ins. Co., 55 N. Y., 247. 


Noau P. Lovermez, Coldwater, for Defendant in Error. 


Marston, J. 

This was an action of assumpsit, brought to recover upon a prom- 
issory note. The case is similar in its facts to Yost vs. Am. Ins. Co., 
39 Mich., and under ordinary circumstances we should not consider a 
re-examination of the questions raised necessary. As new, and it is 
said important, facts are presented in the record, which it is claimed 
bring the case within the decision of this court in Williams vs. Albany 
City Ins. Co., 19 Mich., 451, and as this is said to be a test case, and 
will determine the rights of parties in a large number of claims await- 
ing the result of the present, we have deemed it best to consider 
again, carefully, the several questions raised, so that the rights of all 
parties under the law might be fully protected. 
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At the very outset of our examination, questions arise concerning 
the true nature and character of the contract entered into between 
these parties. It is always unfortunate when, in the preparation of in- 
struments intended for general use, words of doubtful import or mean- 
ing are inserted, and which require a construction different from the 
ordinary legal sense attached thereto, and from what the parties may 
have understood iu order to protect the interests of the party prepar- 
ing and issuing such instrument. This is especially true in cases 
where there was no necessity for using such language. When it is 
the clear intention that a policy of insurance issued shall, on default 
of payment of the premium, be suspended during the period of such 
default, and to revive from and after payment, more apt and proper 
words could be used to express such intention than those used in this 
case. 

We do not, however, desire to rest the conclusion in this case upon 
any narrow or technical view, and shall therefore pass all such matters 
for the present. The written application for insurance, the policy is- 
sued thereon, and the note given by the assured, being all parts of but 
one and the same transaction, must be resorted to and treated as but 
one instrument, for the purpose of ascertaining and determining the 
rights of the parties. Treating them as such, we must endeavor to 
construe and harmonize their several and conflicting provisions, so 
far as possible, in the light of well settled legal principles. What was 
the policy issued in this case? Was it a policy for one year, which 
might be renewed at the expiration thereof, yearly, for a period not 
exceeding in all five years, or wasit an absolute policy of insurance 
for five years, with a premium payuble in yearly installments? These 
questions must be answered, not by aresort to and reliance upon any 
particular provision, but from an inspection of the entire instrument. 
The written application made was for insurance against loss ‘‘ for the 
term of five years from the 12th day of August, 1875.” 

By the policy the American Insurance Company, in consideration of 
$6.10 cash premium and an installment note, insured certain property, 
and agreed to make good such loss as should happen by fire “ during 
the term of five years,” commencing August 12, 1875, and terminating 
August 12, 1880. 

These are the only provisions to which our attention has been 
called, or which we have been able to discover in favor of the policy 
being one absolute for five years. If these provisions stood alone, 
there could be no doubt as to the term ; but like many other appar- 
ently clear and absolute provisions contiined in this agreement, sub- 
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sequent provisions change, modify, or control them. In the applica- 
tion the valuation of the property, the sum to be insured, and the rate, 
are given in separate columns. The latter is fixed at sixty cents. This 
rate is but for one year. The amount insured is $1,016. The first in- 
stallment, payable in cash, is in accordance with the rate $6.10. The 
installment note is given for $24.38. The maker thereof, the assured, 
promises therein to pay the company, August 1, 1876, $6.10, 
and a similar sum August 1, 1877; also on August 1, 1878, $6.09, and 
a like sum August 1, 1879. 

In the application it is stated that “if any installment upon the 
premium sball remain due and unpaid thirty days, then the policy is- 
sued upon the application in consideration of such installment shall be 
null and void until the same is paid.” 

By the terms of the policy it is “ expressly provided and mutually 
agreed that if default shall be made by the assured in the payment of 
any installment of premium upon the installment note given for this 
policy for the space of thirty days after such installment shall become 
due by the terms of such note, then this policy shall thenceforth be 
null and void, and this company shall not be liable to pay any loss 
happening during the continuance of such default in the payment of 
such installment ; but on payment by the assured or his assigns of all 
installments of premium due under this policy, or upon the install- 
ment note given therefor, the liability of this company under this pol- 
icy shall revive, and this policy be in force as to all losses happening 
after such payment, unless this policy shall be inoperative or void 
from some other cause. When a promissory note is given by the as- 
sured for the cash premium, it shall be considered a payment of such 
premium, provided such note is paid at or before maturity ; but if 
such note, or any part thereof, shall remain unpaid and past due more 
than thirty days at the time of any loss or damage, then this company 
shall not be liable to pay such loss or damage happening during such 
default, and no attempt to collect such note or any installment of pre- 
mium due upon the installment note aforesaid, whether by legal pro- 
cess or otherwise, shall be deemed a waiver of any of the conditions 
of this policy, or have the effect to revive this policy ; but upon pay- 
ment by the assured of the full amount of such note or installment, as 
the case may be, and all costs that may have accrued, then this policy 
shall be in force as to losses happening thereafter, unless inoperative 
or void from some other cause.” 

It will thus be seen that these several sums or installments of pre- 
mium are fixed by the sum insured at the yearly rate of sixty 
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cents on each one hundred dollars, and that no allowance whatever is 
made by way of iuterest, as is usual where credit is given, because 
of the premium not all having been paid at the time the policy was 
issued, aud the note in terms is ‘* without interest.” 

We have, therefore, an application fixing a rate, for which a yearly 
premium may be ascertained, which recognizes the fact that an in- 
stallment note for $24.38 is to be given, which provides that if default 
be made in the payment of any installment, the policy issued in con- 
sideration of such installment shall be null and void, and the policy 
in like terms provides that it shall become null and void, or, as now 
claimed, suspended, after thirty days from the expiration of the first 
year in case the second installment is not paid ; and so of each year 
and installment thereafter. Each installment of premium, if paid 
when due, is a payment according to the rate agreed upon, for one 
year, and is intended to be a payment due at the commencement of 
such year, and to continue the policy in force for that year. These pro- 
visions are inconsistent with the clause declaring the insurance to be 
for a term of five years. Itis notin the first instance for such a term ; 
it may be for but one year. A destruction of the property insured with- 
in the year, or inability to collect the second installment, would ren- 
der the insurance at an end, unless, in the second case mentioned, re- 
vived as hereafter mentioned. True, the policy may run for five years, 
if there is no loss in the meantime, and the premiums are paid. So 
a lease might be made for one year, to be renewed or extended from 
year to year, for a period not exceeding five years, on prompt pay- 
ment of an annual rent in advance. Yet such would not be a lease 
for five years. These provisions, when taken together, mean that a 
yearly policy has been issued upon the installment plan, to run for a 
period not exceeding five years. 

Let us, however, look at some other important provisions and con- 
siderations, and see what light they will throw upon this question. The 
policy contains this provision: “This company reserves the right of 
canceling this policy at its election, by paying to the assured the un- 
earned premium, if any there be.” 

What unearned premiums, and how shall the amount be ascertain- 
ed? It was urged upon the argument, and also in the brief of coun- 
sel in American Insurance Company vs. Reed, 40 Mich., to which we 
were referred, that it is an insurance for an entire term of five years, 
for a stipulated amount of premium, which for the accommodation 
and convenience of the assured, instead of being all exacted in ad- 
vance, was made payable in yearly installments; that there was no 
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provision in the contract making any installment of premium speci- 
fically applicable to any portion of the risk ; that the last installment 
is as much a part of the consideration of the first year’s insurance as 
it is of any other part of the term ; that the period of the insurance 
is one entire term, and the stipulated premium is one entire premium ; 
that neither is divisible or capable of being made specifically applic- 
able to any particular portion of the other. And that the right of the 
company to the fund represented by the note after the note has ma- 
tured, is precisely the same as it would have been had the entire pre- 
mium been collected at the date of the policy. 

And upon this a further argument was based, supported by numer- 
ous authorities, that when the insurance has once attached, which is 
on the delivery of the policy, so that the risk has commenced to run, 
though for never so short a period, there can be no apportionment or 
return of premium. Assuming the argument advanced by counsel 
to be correct, what would the company return as unearned premium 
on canceling the policies before the full period of five years had run ? 
If the policy was for one entire term, and the premium one entire 
premium, and if, when once the insurance attached and the risk com- 
menced to run, there could be no apportionment or return of the pre- 
mium, because all earned, we think upon such a theory the amount 
returned would be easily counted. But if this clause in the policy 
providing that the unearned premium shall be returned in case the 
company cancels the policy, means, as we suppose it does, a return of 
that portion of the premium applicable to the time not covered by 
the risk, yet the question remains, how shall the amount to be returned 
be ascertained? If the policy has run six months, will the company 
return nine tenths of the whole five years’ premium, although not all 
paid, retain the note, and afterward collect the same as it should be- 
come due? Or would it return one half the cash premium received 
for the first year’s insurance and surrender up the note for cancella- 
tion ? 

Or take another case that might arise under plaintiff's construction 
of the agreement. The premium for the first year is paid in cash at 
the date of the policy; the installments for the subsequent years 
are not paid as they become due, and during such default the policy, 
by its terms, is “ null and void,” or, as claimed, “suspended,” so that 
during such default the company has run no risk of incurring any lia- 
bility on account of any loss that might have happened during such 
period of suspense. In the fifth year the company brings suit, and all 
four installments are recovered and received by the company, with in- 
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terest on each from the time they severally became due. The com- 
pany thereupon cancel the policy under the clause already quoted. 
What, in such case, would be the unearned premium the company 
would be bound to return? And if it should return the portion ap- 
plicable to that part of the five years unexpired when the judgments 
became satisfied, what consideration and what security would it have 
given for the premium retained, covering the period the policy was 
suspended ? 

Let us further, by way of illustration, suppose another case quite 
likely to occur where parties are insured upon this plan. During the 
first year there is a tutal loss of the property insured, and the com- 
pany pays the amount of such Icss; can it afterward return the note 
and collect the subsequent iustallments as they severally become due 
thereon, or would all become due at the time of the loss, or should the 
company then treat the insurance as at an end and surrender up the 
note? These questions, to our minds, are not difficult to answer. 
Under similar circumstances, where a five year policy had been issued 
for one entire cash premium, the company would be under no legal or 
moral obligation to return any part of the premium, no matter how 
short the period after the delivery of the policy a loss had occurred. 
Or if a note were given in lieu of cash, not due or paid at the time the 
loss occurred, the company, under an absolute five year policy, might 
collect the same. In this case we think it very clear the company 
could not in like manner retain and collect the note, or deduct the 
amount before due from the amount of the loss. 

As to all subsequent installments after the loss there would be no 
risk on the part of the company, which is absolutely essential to the 
right to recover premiums in such acase. It would seem quite clear 
from these and other considerations that this policy cannot be con- 
strued as one issued for five years absolutely, subject to be suspended 
only in case of default in the payment of installments due on the note. 

In other respects is this case, in its facts, like Williams vs. Albany 
City Insurance Company? For if it is, then it should be governed by 
the reasoning and conclusion arrived at in that case. We have been 
referred to the charter of the company, which provides that in case 
any person shall neglect or refuse to pay any installment for the space 
of thirty days after the same shall fall due, after notice, etc., then and 
in every such case the whole note upon which installments is or are 
due shall become due and payable, and the company may proceed to 
collect the same. The relations existing between these parties are not 
like those of persons insuring in a mutual company, when the assured 
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becomes a member of the corporation and bound by its rules. This 
company may have authority, under its charter, to carry on business on 
the mutual plan, but such is not the contract in this case, and the 
rules of law applicable to persons insuring upon that plan can bave no 
application or force upon this question. 

If therefore the provisions of the charter are binding upon this de- 
fendant, they can only have been made so by his own express agree- 
ment. The clause in the policy which it is claimed has this force 
reads as follows : 

“This policy is made and accepted upon the above express condi- 
tions, and the charter of this company, which charter is resorted to 
and used to explain the rights and obligation of the parties hereto, in 
all cases not herein otherwise specially provided for, and which is 
hereby made a part of this policy.” 

That is, it is made a part of the policy for the purpose of explain- 
ing such rights and obligations of the parties as are not otherwise pro- 
vided for by the terms of their agreement. 

When provided for, the provisions of the charter can have no ap- 
plication. 

The rights and obligations of both, so far as an issue in this case, 
are fully and specially provided for in their agreement, and the pro- 
visions of the charter, if they could be resorted to at all, can there- 
fore neither enlarge, vary, or change the written obligation. 

Under the latter, failure to pay an installment when due upon the 
note, cannot make the subsequent installments due and payable. 

To so hold would be to permit an instrument not seen, inspected 
and carefully examined, to change in important matters, by a mere 
reference thereto, the deliberate agreement which the parties entered 
into. No such effect can be given to the charter, and the reference 
thereto, as contained in the policy, will warrant no such construction. 

This cuse in its facts is not, therefore, like Williams vs. Albany City 
Insurance Company. In that case the policy was fora definite fixed 
period, for which an entire sum was to be paid. 

There the policy was a yearly policy with yearly premium, and a 
failure to pay one did not render all due. There the policy contained 
a condition that if the note given for the premium was not paid at 
maturity, the full amount of premium should be considered as earned. 

Here there was no such provision. A default neither rendered all 
due or earned. The cases are not therefore alike, and the rule in that 
case should not, and could not well be extended to cases like the 
present. 
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Careful examination of the provisions of this agreement, and mature 
reflection thereon, but confirms us to the correctness of the views ex- 
pressed in Yost vs. American Insurance Company. The views set forth 
in that case have not been fully concurred in by counsel, who claim 
that the words “ null and void,” as used in the policy, mean “ void- 
able,” and that the effect of a default in payment of an installment 
due is but to ‘‘suspend ” all rights of the assured thereunder during 
the period of such default ; that under any other view neither party 
could thereafter set up or acquire any rights under the policy, where- 
as by its terms a subsequent payment revived it thereafter ; that if 
void, both parties would have to meet and make a new agreement in 
order to operate as a revival ; and we are referred to American Insur- 
ance Company vs. Healey, 60 Ind., 515, and other cases upon like 
policies in support of such views. 

We certainly entertain very great respect for the opinions of those 
courts, yet we must declare the law and apply it as we understand it 
to be. We do not understand that an agreement declared by the parties 
to be void upon the happening of a certain contingency, may not con- 
tain provisions giving either party the right to revive it again. There 
is a class of agreements which the law declares void as being contrary 
to public policy, which the parties cannot revive or ratify, or in any 
way give force and effect to. 

There is, however, another class not merely voidable, but void, which 
the parties may by their subsequent acts and conduct renew or ratify 
so that the courts will enforce the same. In Banks vs. Werts, 13 Ind. 
203, it was held that a contract for the sale of goods on Sunday was 
void, but that the parties, by subsequently treating it as a valid subsis- 
ting agreement, might thus ratify it. Here was the case of a contract 
declared void, being forbidden by the positive provisions of the statute, 
and the court recognized the existence of a general rule that a void 
contract is not susceptible of ratification, but said it might be ratified 
and thus made a new contract, and authorities were cited in support 
thereof. If the contracts forbidden and declared void by the express 
provisions of a statute may thus be ratified and enforced, why may 
not the parties agree in a case like the present, that upon default of 
payment the contract shall become null and void, and further provide 
a payment thereafter may revive and set it in operation again? Until 
revived in the manner agreed upon it is void. It is no protection 
whatever to the assured during that period. A contract not void, 
but voidable merely, when ratified usually relates back, and the con- 
tract speaks as though valid from the beginning. Not so with one that 
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was void or with this agreement. A payment by the assured revives 
the policy from that date, but gives no life or animation to it covering 
the period it was suspended. 

The contract in this case was divisible ; the parties agree how and 
in what manner it should terminate, when the risk which the company 
had assumed should cease, and how it might be brought to life again. 
A contract may be void in part, and not in toto. A bond may be given 
with conditions to do several things, some of which are agreeable to 
law and some contrary thereto, and be held good as to the former and 
void as tothe latter only. I know of no legal impediment in the way 
of parties agreeing in a case like the present, that upon the happening 
of a certain contingency, their agreement shall become absolutely null 
and void, and also to a provision in the same instrument that it may 
again take effect from and after the happening of a certain other event, 
at the option of either party. What principle of public policy would 
such an agreement violate? It would be contrary neither to sound 
morals nor to any statutory or common law provision. How far be- 
yond this they might go would be another matter. 

It was argued that the policy was suspended by the mere wrongful 
act of the assured in not paying the installment on the note when due ; 
that he could at pleasure revive the policy by paying, and if he should 
not, he ought not to be heard to complain of any apparent hardship 
resulling from his own wrong in not paying as he promised to do. 

This as a legal argument, when applied to the facts in this case, is 
more plausible than sound. It is a matter of almost daily occurrence 
for parties to take advantage of some positive provision of law to aid 
them in maintaining a defense to an action brought, and this fre- 
quently where in so doing they are taking advantage of something 
done by themselves which they ought not to have done. 

An agreement is entered into and rights acquired thereunder, which 
the other party refuses to recognize, and when sued he sets up some 
statutory provision in defense, such as the statute of frauds, and 
succeeds. A contract is entered into by contracting parties for the 
express purpose of carrying into effect that which is prohibited by 
law ; one party may have fully performed on his part ; yet to an action 
brought, the illegal purpose may be set up and constitute a successful 
defense. The objection that the contract is illegal comes with an ill 
grace from the defendant, yet the objection is allowed, not for his 
sake, but because the defense may be founded upon some principle of 
public policy which the defendant may have the advantage of, con- 
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trary to the real justice of the case, as between himself and the 
plaintiff. 

So a party may by a trespass regain possession of his own pro- 
perty, yet he may retain the property, thereby taking advantage of 
his own wrong. So goods may be bought on a promise of cash pay- 
ment ; the purchaser, on non-payment, is liable to an action, but he 
may therein avail himself of a set-off, and the goods cannot be re- 
covered back. 

So a merchant may promise to sell a customer goods if he will but 
pay the old account, and upon receipt thereof, he may retain the 
money, although he then refuses to sell. Soa party may enter into 
an agreement, and stipulate therein that on a breach thereof the other 
party may recover a certain amount as fixed and settled damages, yet 
when sued he may come in and dispute the amount thus agreed upon, 
and succeed, contrary to his own agreement. 

Or he may, in a promissory note, agree to waive exemption laws, 
or pay a certain amount as an attorney’s fee, if suit is brought, and 
yet his willful refusal to pay would not, in this State, enable the holder 
thereof to enforce either provision. 

Other illustrations might be given, but the above are sufficient. 
These illustrations might be classified, as the reason for the conclu- 
sion arrived at would not be the same in every case, yet in each the 
party defending would have the benefit of what in morals is his own 
wrong, and wherein some of the supposed cases differ from the pre- 
sent is not apparent. In this case the payment of an installment is in 
consideration that his property shall be insured for one year. To him 
there is no other. 

If the policy is null and void, or suspended, from whatever cause, 
so that the company incurs no risk and the assured receives no pro- 
tection, why should there be a legal responsibility for the amount of 
the premium ? 

This would be construing the note separate from the policy of which 
it was a part, and holding the maker thereof alone bound by the 
agreement. There would be no mutuality in such a contract. Or- 
dinarily a failure to pay a money demand is compensated for by the 
award of interest as damages, and beyond this the parties would not 
be permitted to stipulate, no matter what farther damage might be 
sustained. ; 

In this case the measure of redress demanded is far beyond any 
such standard as the law usually allows. The maker of this note 
must not only pay interest after each installment becomes due, but 
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also forfeit all right under the policy which he has in his possession. 
If a merchant should sell and deliver to another a bill of goods, on 
condition that the value thereof should be paid in thirty days, and’ 
that in default of payment he might retake possession of all goods 
not consumed, even to the whole thereof, and recover the entire con- 
tract price thereof besides, would the courts enforce such an agree- 
ment? Yet in principle wherein does it differ from the one sought to 
be enforced in this case? It might in that case be said, as it is here, 
that the goods under such an agreement were sold at a better rate to 
the purchaser than they otherwise would, and that the purchaser could 
relieve himself from the penalty by prompt payment, and that it was 
his own wrong that wrought the injury. 

The case supposed falls far short of the case at bar. Ifthe assured, 
no matter from what cause, neglects or omits to pay his note, the 
company may quietly wait until the whole amount is due, then sue 
and recover, and collect its judgment after the full five years have ex- 
pired, thus incurring no risk whatever in the meantime, or after the 
first year. The company by waiting would thus obtain an undue 
advantage. 

It could recover a premium for a period for which it gave no pro- 
tection, and no equivalent whatever therefor. It would get some- 
thing for nothing, thus placing it on the high road to wealth in a way 
which so many have sought, but so few found. But all suggestions 
on the part of the plaintiff that defendant is allowed to take advantage 
of his own wrong, if the judgment below is sustained, seem to us 
wholly unfounded and out of place. The vital question in this case 
is, what is the contract ofthisdefendant? Did he agree absolutely to 
accept a five years insurance upon his property, and absolutely to pay 
all five installments of the note ? If he did, and then by any manage- 
ment or finesse seeks to defeat or avoid his promise, he would be 
justly censurable, to say the least. Or on the other hand, did he 
agree merely to take another year’s insurance and afterward at his 
option to renew the insurance from year to year for four years more ? 
If this were his promise, as contained in all the agreements, he is 
guilty of no wrong, legal or moral, when he declines at the end of 
the year to renew at all. He declines because he is left entirely at 
liberty to do so by his promise and also by the law. Nor is there any 
room for the suggestion that such a construction of the papers ren- 
ders them nonsensical and purposeless ; the very form of the instru- 
ments, constituting, as they do, a new contract as often as a 
new payment is made without any new papers, is of itself an advan- 
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tage to the insurance company, and sufficiently accounts for their 
adopting this form, even though they understood its effect to be as we 
understand it. There is still another serious difficulty in this case 
not thus far noticed. The right of the plaintiff to do business in this 
State is derived from our statutes, and not from its charter. Our 
statutes prescribe the terms and conditions upon which foreign insur- 
ance companies complying therewith may transact business in this 
State ; and the companies are required from year to year to renew 
certain statements and evidences of investment, and all companies are 
prohibited, under a penalty, from carrying on.business in this State 
unless such conditions have been fully complied with. The commis- 
sioner of insurance is directed to examine into the condition of compa- 
nies not organized under the law of this State, and whenever it ap- 
pears to him that the affairs of any such company are in an unsound 
condition, to revoke the certificate of authority granted, and the agents 
of such company, after notice of such revocation is given, are prohi- 
bited from issuing any new policy or renewing any previously issued. 
Act No. 92, Session Laws of 1871. 

The record sets forth that authority was given the plaintiff to carry 
on business in this State in 1870, and annually renewed thereafter un- 
til 1876 ; that on February 14, 1876, such authority was revoked 
and has not since been renewed. This revocation of authority was 
previous to the time the first installment upon the note sued on fell 
due. Ifa foreign insurance company may come into this State, and 
under authority given to do business for one year, issue a policy like 
the one in this case, why may it not issue one that may thus be kept 
alive ten years, or even for a longer period, limited only by the terms 
of a foreign charter ? 

If, then, the authority is revoked and the company may proceed 
to collect the premiums as they fall due, may it not in this way con- 
tinue its business in this State, contrary to the letter and spirit of our 
legislation ? 

A company might thus carry on business and receive premiums in 
extension of its policies, differing from a renewal thereof in name 
only. One of the primary objects of insurance laws, both as to for- 
eign and domestic companies, is to afford protection to the assured. 
The commissioner of insurance is to revoke the authority whenever it 
shall appear to him that the affairs of the company “ are in an un- 
sound condition.” The authority having been revoked, should the 
company still be permitted to collect premiums, while giving no ade- 
quate security in return? A foreign company coming into this State 
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under an authority to do business herein for one year, and issuing 
policies like the one in the present case, and accepting installment 
notes for the premiums, must, in order to collect the installments as 
they become due, show a continued and existing authority as a con- 
dition of its right to receive. 

If any other rule could prevail, insurance companies could evade 
the laws of this State, and continue to collect premiums although ut- 
terly insolvent. The insured would not be the only one, under such 
a condition of things, who would be defrauded ; the State might 
be of taxes, which foreign insurance companies are required to pay. 
Any payment made by such a company would be entirely voluntary, 
as payment could not be enforced by the State against a company be- 
yond its reach. Foreign and domestic companies are treated alike 
in this respect under one law ; both must submit to the commissiou- 
er’s inspection, and he may revoke the authority of either, after which 
no further business can properly be carried on. 

We do not wish to even intimate, by what we have said, that the 
plaintiff in this case is not entirely solvent and responsible, or that it 
has not kept entire good faith with the State in voluntarily paying 
taxes on premiums received since its authority was revoked. 

We must take the record as we find it, and cannot. question or in- 
quire into the commissioner’s reasons for what he did, or whether he 
was justified or not, nor have we the means of so doing. 

This company may be solvent, but if it can in this way continue to 
collect premiums, others having like policies and notes, and that are 
clearly insolvent, may do likewise. 

The judgment must be affirmed with costs. 
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SUPREME COURT OF MICHIGAN. 


June Term, 1879. 
Error to Calhoun. 


WATERTOWN FIRE INS. CO. ) 


US. ) 


GROVER & BAKER SEWING MACHINE co.) 


The policy, insuring C., was payable to J. as his mortgage interest should appear, 
and provided that in case of loss immediate notice should be given by the as- 
sured, After the fire C. assigned the policy to D., who also held a mortgage 
of all interest above the claims of J. 


Held, that notice given by J. and D. was sufficient compliance with the require- 
ment, C. having parted with all his interest. 


Held, that J. and D. having assigned all their rights to the S.M.Co., the latter could 
bring action in its own name. 

The mortgage given to D. was invalid by reason of. being upon a homestead, in 
which the wife did not join. 


Held, that this was not such an incumbrance on the premises as would avoid the pol- 
icy under a provision against transfer without notice or consent. 


Judgment affirmed. 


Joun D. Conety, Jackson, Mich., for Plaintiff in Error. 
Wa. H. Brown and Joun C. Parrerson, of Marshall, for Defendants 
in Error. 


Per Curram. 


Counsel for plaintiff in error very properly arranged the questions 
raised in this case under three heads, and we will follow the arrange- 
ment. 

1. The notice. The provision in the policy requiring notice to be 
given is as follows: “In case of loss the assured shall give immediate 
notice, stating the number of the policy, and the name of the agent.” 
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It was not claimed that any notice whatever was given by Colby, the 
owner of the premises, and the person to whom the policy was issued. 
The policy was made payable in case of loss to Charles Jagger as his 
mortgage interest should appear. James L. Dobbins also had a mort- 
gage on the premises, which will be referred to hereafter. And after 
the fire an assignment was made to him by Colby, of all right, title 
and interest in and to this policy of insurance over and above Jagger's 
claims. This assignment was intended by the parties to speak as of 
a time before the fire. Notice was given by both Jagger and Dobbins 
to the local agent of the company who issued the policy, which was 
brought home to the knowledge of at least the general agent or ad- 
juster of the company. 

We are of opinion that the notice was sufficient within the letter 
and spirit of the policy, when given by these parties. No matter 
what tbe intention of the parties may have been, as to the assignment 
to Dobbins, made after the fire, [that it] should be considered as of 
an earlier date, it could only take effect and operate as at the time of 
the delivery after the fire, and as an assignment of a money demand 
against the company. Ovlby thereupon having no longer any interest 
in the policy, or the claim thereunder, except as might be applied in 
payment of his debts, could not, by a neglect or refusal to notify the 
company of a loss, deprive the mortgagee or the assignee of their 
rights. They had a direct interest in the matter, and a notice from 
them would be equally good and available to the company as would a 
notice from Colby. The mortgagee was one of the parties “ assured,” 
within the meaning of the policy, and a notice given by him would 
inure to the benefit of all other interested parties ; and such notice 
need not be in writing. This notice is distinct from proofs of loss. 
The whole object is that the company may know that a loss has in 
fact occurred, so thatit might take such action as it considered proper 
to protect its interests. 

2. Whether the plaintiff, defendant in error, could bring this ac- 
tion in its own name? Jagger and Dobbins assigned all their claim 
to the sewing-machine company. This, we think, clearly gave the 
company a right to bring this action in its own name under one stat- 
ute. There was no splitting up of the claims in this case ; all had 
passed to the plaintiff. The construction thus far given the statute 
which permits the assignee of a chose in action to commence suit 
therefor in his own name has been liberal, and fully covers cases of this 
character. 
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The third and most important question relates to the mortgage 
given by Dobbins. 

The premises were and constituted the homestead of Colby. Mrs. 
Colby at the time this mortgage was given was absent in New Hamp- 
shire, but it is not claimed that there was any abandonment of the 
premises, or that they were not in fact, at the time the mortgage was 
executed, exempt as a homestead. Mrs. Colby did not join with her 
husband in giving this mortgage, and under the constitution and stat- 
utes of this State the mortgage was invalid, and no process of reason- 
ing could well be adopted that would give any force or effect whatever 
to such an instrument. That such a mortgage is wholly void was 
conceded on the argument, and correctly. 

Was, then, this mortgage an incumbrance upon the property which 
would vitiate the policy according to the terms thereof? We are 
clearly of opinion that it would not. The policy has reference to a 
valid incumbrance ; a void mortgage is no incumbrance at all. Con- 
ditions in a policy rendering it void in case of subsequent insurance 
without consent, have frequently been held not to be avoided unless 
such subsequent insurance was valid and enforceable. The principle 
here is the same; what the parties may have supposed, would be 
wholly immaterial. A valid incumbrance would render void the pol- 
icy, irrespective of what opinion the assured might entertain in refer- 
ence thereto. The legality or illegality of the incumbrance, and 
not the intention of the assured, must govern. Sutherland vs. Old 
Dominion Ins. Co., Sup. Ct. of Va.; Hubbard vs. Hartford F. Ins. 
Co., 1lih Am., 125; Thomas vs. Builder’s F. Ins. Co., 20 Am., 317; 
Kn ght vs. Eureka Ins. Co, id., 778 ; Lindley vs. Union Ins. Co., id., 
701. 


The judgment must be affirmed with costs. 
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COURT OF APPEALS OF NEW YORK. 


JOHN PRENTICE, Respondent, 
vs, 


KNICKERBOCKER LIFE INS. CO., Appellants.* 


The policy stipulated that full proofs of death should be furnished within twelve 
months, under penalty of forfeiture. The policy was assigned to plaintiff with 
the consent of the company, and he continued to pay the premiums. Intend- 
ing to be absent for some time, he paid one premium before it was due, and on 
inquiry was assured by the general agent that in case of the death of insured, 
the fact would be known by the agent sooner than by plaintiff, and any premium 
paid but not due would be returned. The insured subsequently died, and for 
two years after, the premiums were paid as they became due, in ignorance of 
the fact. Upon learning it, notice and proofs of loss were duly served and ac- 
cepted without objection by the company until three months after, when pay- 
ment was refused on the ground that the proofs were not furnished within a 
year: of the death. No return of the premiums paid after death was tendered 
by the company, before the commencement of suit. 

Held, that the retention of the money and proofs without objection by the com- 
pany, in connection with the other circumstances, was waiver of the provision 
regarding forfeiture. 

Held, that no new consideration is required to support a waiver of a condition as 
to time of serving proofs, and it may be done by acts or conduct indicating 
such an intention, although there be no new consideration or technical estop- 
pel. 


Judgment affirmed. 


Henry W. Jounson, for Appellant. 
Wa. P. Prentice, for Respondent. 


Anprews, J. 
The facts in this case are peculiar. The action is upon an endow- 
ment policy, issued by the defendant August 10, 1867, to and upon 
the life of one Edwin W. Mitchell, whereby the defendant, in consid- 
eration of the payment by the assured, during the life of the policy, of 
the annual sum of $337.40, insured him in the sum of $5,000, payable 


® Decision rendered June 10, 1879. 
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February 11, 1883, or in case of his death prior to that date, then 
within three months after due notice and satisfactory proof of his 
death. The sixth condition of the policy provides that the company 
shall be notified forthwith of the death of the insured, and that the 
owner of the policy shall, as soon as possible thereafter, deliver to the 
company as particular an account of the cause, time and place of 
death, and the circumstances attending the same, as the nature of the 
case will admit ; and the ninth condition provides that full proofs shall 
be presented within twelve months from the time the loss occurs, or 
the claim will be forfeited. The insured, by a written assignment, 
dated December 9, 1867, assigned the policy to the plaintiff. The 
company, on the same day, was notified of the assignment, and by an 
indorsement thereon, signed by its president and secretary, approved 
the same, and waived proof of interest in the plaintiff. 

The insured and the plaintiff, at the time the policy was issued and 
the assignment made, resided in Brooklyn. Mitchell was employed as 
a clerk in the post-office in the city of New York. The plaintiff, after 
the assignment, paid the premiums on the policy by his checks paya- 
ble to the order of the company. 

About the first of July, 1872, the plaintiff, being about to leave the 
country on a visit to Europe, paid to the general agent of the defend- 
ant in advance the premium on the policy in question, which would 
become due August 10, 1872, and on other policies held by him, is- 
sued by the defendant. 

In the interview between the plaintiff and the general agent on this 
occasion, the question was raised by the plaintiff as to the position of 
the parties in case the pre-payment was made, and the insured should 
die before the premium became due. The general agent replied that 
the company had agents who would know of the death before he 
could, and that in any case, if he advanced the money, it would be 
returned, “and that there was no trouble at all in regard to that 
whole thing.” 

The plaintiff returned from Europe in October, 1872. The insured 
died at Montclair, New Jersey, July 27, 1873 ; but his death did not 
become known either to the plaintiff or the defendant until about 
July, 1875. 

The plaintiff paid to the defendant the premiums for the years 1873 
and 1874, on the supposition that the insured was still living. In both 
years, before the payment was made, the defendant gave written no- 
tice to the plaintiff of the day the premium would fall due, and on re- 
ceiving the premium executed the usual renewal receipt. In the lat- 
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ter part of June, or early in July, 1875, the plaintiff was informed of 
Mitchell’s death. He immediately notified the company of the fact, 
and upon his application was furnished by the company with blanks, 
to enable him to prepare proofs of loss, and they were prepared and 
delivered to the company, July 9, 1875. The proofs were full and 
complete, and informed the company of the death of Mitchell in July, 
1873. The company retained the proofs of loss, and it was not until 
some time in October, nearly or quite three months after they were 
served, that any objection was made to the allowance of the claim, and 
then for the first time the company took the position that the claim 
was forfeited for the reason that the proofs were not served within 
twelve months after the death of the insured. It retained the money 
paid for premiums by the plaintiff after the death of Mitchell, and 
made, so far as appears, no offer to return them until after the com- 
mencement of this action. 

The defendant defends upon the sole ground that the claim on the 
policy was forfeited by failure of the plaintiff to furnish proof within 
twelve months after the death of Mitchell. The answer sets up neither 
fraud nor breach of warranty, and expressly admits that the insured 
died from natural causes, and that his death was not occasioned by any 
of the causes excepted in the policy. There is no hint in the plead- 
ings or evidence of any defense to the claim upon the merits. The 
defendant has the right, however, to stand upon the letter of the con- 
tract, and as it is undisputed that the proofs were not furnished with- 
in twelve months of the death, the claim, in the language of the con- 
dition, “ is forfeited ” unless the defendant has waived the default or 
otherwise precluded itself from taking advantage of the condition. 

We are of opinion that the circumstances justify the inference of a 
waiver by the defendant. It is plain that the defendant was not 
bound to take advantage of the forfeiture. The object of the provi- 
sion in question is manifest. The policy provides that the company 
shall not be liable for death happening under certain circumstances, 
and it requires the claimant to furnish a particular statement of the 
time, manner and circumstances of the death, and it limits the time 
for doing this, that the company may have a reasonable opportunity 
to investigate the truth of the statement. In this case the omission to 
comply with the condition as to time was the result of mistake. There 
can be no pretense that the defendant had any just ground for insist- 
ing upon the forfeiture beyond that based upon the letter of the con- 
tract. The general agent assured the plaintiff in July, 1872, that the 
company’s agents would know of the death of the insured before he 
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would. The company had received the plaintiff's money for pre- 
miums for two years after the death of Mitchell, and both parties sup- 
posed that during that time the policy was in force. 

When the fact that Mitchell had died in 1873 was ascertained, the 
plaintiff acted with promptness and served his proofs on the defen- 
dant. Common fairness required that the company, if it intended to 
rely upon the technical defense now insisted upon, should then take 
its ground. It would not have changed the position of the plaintiff ; 
but the question here is, did the defendant, by its silence, in connec- 
tion with the other circumstances, justify the inference that it ac- 
cepted the proofs as a compliance with the policy? It retained the 
premiums paid in 1873 and 1874, and did not offer to return them. It 
is quite probable that the company could not under any circumstances 
refuse to return this money, but it is inconsistent with honesty and 
fair dealing that the company should hold this money, apparently 
claiming it, and yet intend to deprive the plaintiff of the benefit of the 
policy. We are of opinion that the natural and reasonable presump- 
tion is that the company retained the proofs because it elected to 
waive a technical defense, and thereby concluded itself from insist- 
ing upon the forfeiture. The circumstances presented a case where- 
in such an election was eminently just, and the company may have 
regarded the assurances of its general agent made to the plaintiff in 
1872, as calculated, although not designed, to mislead him and put 
him off his guard. 

It is now understood to be the doctrine of this court that no new 
consideration is required to support a waiver by an insurance com- 
pany of a condition in respect to the time of serving proofs of loss, 
and that it may be done by acts or conduct indicating an intention 
to waive such condition occurring subsequent to the breach of the 
condition, although there is no new consideration, and although there 
may be no technical estoppel. Goodwin vs. Massachusetts Mut. Life 
Ins. Co., 73 N. Y., 480, and cases cited. 

The judgment should be affirmed. 

All concur. 
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SUPREME. COURT OF PENNSYLVANIA. 


Error to the Common Pleas of Lancaster County. 


FARMERS’ MUTUAL INS. CO. 
Us. 


JOHN WENGER.* 


Where a party, insured in a mutual insurance company, agrees with the secretary 


to hand toa third party, for the —T all money due the company, together 
e 


with the policy, upon which he was to be released from all liability. Held, in 
an action for loss from fire occurring shortly afterward, the company was not 
liable, although its by-laws contained the following direction: ‘‘ The liabili- 
ties of members shall commence and terminate at twelve o’clock on the day on 
which their names are entered, withdrawn or erased,” when in fact no erasure 
of the name had been made on the books of the company. 


S. H. Reynotps, for Plaintiff in Error. 
D. G. Esnteman, for Defendant in Error. 


Gorpoy, J. 

According to the testimony of John Strohm, the secretary of the 
defendant company, he called on Wenger, the plaintiff below, on the 
26th day of May, 1876, for the purpose of collecting an assessment 
then due, and he then informed him that the company had inaugu- 
rated measures for the reduction of the valuation ef certain proper- 
ties, among which was his own, upon which the company held risks ; 
that it was desired that the risk on his barn should be reduced from 
five hundred and twenty-five, to three hundred dollars. Wenger ex- 
pressed his dissatisfaction with this, and the conduct of the directors 
generally, and said he would go out of the company. Strohm then 


* Decision rendered June 4, 1879. From Lancaster Bar, 
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told him he could do so at any time by surrendering his policy and 
paying up assessments due. It was then arranged, in order to save 
Wenger a trip to Strohm’s place of residence, that he (Wenger) 
should leave the money necessary to meet the assessments, and the 
policy, with Jacob Hoffman. A few days afterward, in the latter part 
of May or beginning of June, if the evidence of Hoffman be true, the 
plaintiff handed the money and policy to him, with directions to hand 
them over to Strohm. As both parties had previously agreed that 
this deposit should be made with Hoffman for the company, there is 
no question but that it was equivalent to payment and surrender to 
the secretary himself. Now, one would suppose from this statement 
of facts, that this was the end of the contract of insurance, and so 
doubtless it would have been, had not the plaintiffs barn burned in 
the month of July following. Certainly there was no reason why this 
should not be so, The company proposed to reduce the amount of 
the risk ; the plaintiff refused to continue his insurance if this were 
done ; the result was the agreement to surrender the policy. The 
parties were competent to contract ; the consideration was good and 
sufficient, and surrender was made according to the agreement. To 
this, however, the court objected section 6th of the company’s by-laws, 
which read, ‘ The liabilities of members shall commence and termin- 
ate at twelve o’clock on the day on which their names are entered, 
withdrawn or erased,” and held that as the plaintiffs name was not 
erased from the defendant’s books, his liability for future assessments 
continued, and if he were not released neither was the company. In 
other words, the contract for the surrender of the policy was of no 
force until the plaintiff's name was withdrawn from the books. This 
was a mistake. Wenger had nothing to do with the books; if he 
complied with his part of the contract by a surrender of his policy, 
which of course meant a release of the company, he had nothing more 
to do, and he was as effectually released from all future obligations 
to the company as though his name had never been on its books. 
Certainly, in such case, the defendant could not set up, as against him, 
that it had neglected that which it had agreed todo. If, as in the 
ease of the Columbia Insurance Company vs. Masonheimer, 26 P. F. S. 
138, the letter of the secretary of the company, informing the insured 
that his policy had been canceled when in fact such was not the case, 
sufficed to release him, much more would the solemn contract of the 
parties fully executed, except as to a mere formality on part of the 
company, have the effect to produce the result. Furthermore, the court 
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made a mistake in supposing there was anything resembling a forfei- 
ture in this case. The transaction between the parties was one of con- 
tract, and by the terms of that contract their several rights are to be 
tried ; hence there is no room for the interposition of a forfeiture. 
It follows that the first five assignments of error must be sustained, 
The others are dismissed as being without merit. 


The judgment is reversed and a venire facias de novo awarded. 


ENGLISH CHANCERY CASE. 


LONDON ASSURANCE 
vs. 


MANSEL. 


(1878. L. 273.] 


Assurance.—Proposal for Policy on Life.—Concealment. 


In ® proposal by M. to an assurance office for an assurance on his life, in answer 
to the question ‘‘ Has a proposal ever been made on your life at any other office 
or offices? Ifso, where? Was it accepted at the ordinary premium, or at an 
increased premium, or declined?” his answer was, ‘ Insured now in two offices 
for £16,000 at ordinary rates. Policies effected last year.’? The proposal was 


accepted, but the office having subsequently ascertained that the life of M. 
had toon declined by several offices— 


Held, that there had been a material concealment, and that the office was entitled 
to have the contract set aside. 


JesseL, M. R. 
The action in this case is to set aside an agreement for assurance 
for life on the ground of concealment of a material fact in effecting 
the assurance. 
The first question to be decided is, what is the principle on which 
the court acts in setting aside contracts of assurance? As regards 
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the general principle I am not prepared to lay down the law as mak- 
ing any difference in substance between onecontract of assurance and 
another. ‘ Whether it is life or fire, or marine assurance, I take it 
good faith is required in all cases, and think there may be certain 
circumstances from the peculiar nature of marine insurance which re- 
quire to be disclosed, and which do not apply to other contracts of 
insurance, that is rather, in my opinion, an illustration of the appli- 
cation of the principle than a distinction in principle. 

But I think the law has been laid down very often, and I am going 
to refer to two or three statements of it, which at all events are bind- 
ing on me. 

Tn the case of Dalglish vs. Jarvie, (2 Mac. & G., 231, 243,) a case 
which had nothing to do with insurance, but which referred to the 
principles on which a special injunction ought to be granted ex parte, 
Lord Cranworth, then Lord Commissioner Rolfe, says this : 
“Upon one point it seems to me proper to add thus much, namely, 
that the application for a special injunction is very much governed 
by the same principles which govern insurances, matters which are 
said to require the utmost degree of good faith, uwberrima fides. In 
cases of insurance a party is required not only to state all matters 
within his knowledge, which he believes to be material to the question 
of insurance, but all which in point of fact are so. If he conceals any- 
thing that he knows to be material, it is a fraud ; but besides that, 
if he conceals anything that may influence the rate of premium which 
the underwriter may require, although he does not know that it 
would have that effect, such concealment entirely vitiates the 
policy.” 

Here it is to be observed that he says, ‘‘In cases of insurance ;” 
he does not say one kind of insurance or another kind of insurance, 
but it is the more valuable because he is stating the law as settled as 
a mere illustration of the similar law which he considers to apply to 
applications for special injunctions, when a man comes for one ex 
parte. If he conceals anything he knows to be material, it is fraud, 
and if he conceals anything that may influence the rate of premium, 
although he does not know it, it still vitiates the policy. 

In another case, which again is not directly in point, turning on a 
contract, the case of Molus vs. Heyworth, (10 M. & W., 147, 157,) we 
have a dictum of Baron Parke. It was a case of ordinary mercantile 
contract, not of an insurance contract. Baron Parke says : ‘‘ The case 
of a policy of insurance does not appear to me to be analogous to 
the present ; those instruments are made upon an implied contract 
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between the parties that everything material known to the assured 
should be disclosed by them. That is the basis on which the con- 
tract proceeds, and it is material to see that it is not obtained by 
means of untrue representation or concealment in any respect ;” that 
means, of course, concealment in any material respect. 

Then in the case, which was an action on a policy of insurance, of 
Lindenau vs. Desborough, 8 B. & C., 591, Lord Tenterden says : 
“ Then it is said that the party is not bound to do more than answer 
the questions proposed, unless he can be charged with some fraudu- 
lent concealment. Admitting this not to fall within any of the speci- 
fic questions, which is not by any means clear, still the general ques- 
tion put by the office requires information of every fact which any 
reasonable man would think material.” That passage shows that the 
non-answering of a specific question, in Lord Tenterden’s opinion, 
would amount to concealment if the man knew the fact and was able 
to answer it. 

Mr. Justice Bayley says, (8 B. & C.,592:) ‘‘I think that in all 
cases of insurance ””—then he goes on to add what Lord Cranworth 
did not add, but which he meant—“ whether on ships, houses or 
lives, the underwriter should be informed of every material circum- 
stance within the knowledge of the assured, and that the proper 
question is, whether any particular circumstance was in fact material, 
and not whether the party believed it to be so. The contrary doc- 
trine would lead to frequent suppression of information, and it would 
often be extremely difficult to show that the party neglecting to give 
the information thought it material. But if it be held that all mate- 
rial facts must be disclosed, it will be the interest of the assured to 
make a full and fair disclosure of all the information within their 
reach.” 

Then Mr. Justice Littledale says : ‘‘ I am of the same opinion. It 
is the duty of the assured in all cases to disclose all material facts 
within their knowledge. In cases of life insurance certain specific 
questions are proposed as to points affecting in general all mankind. 
But there may be also circumstances affecting particular individuals 
which are not likely to be known to the assurers, and which, had they 
been known, would no doubt have been made the subject of specific 
inquiries.” He puts it more strongly, therefore, when it is a specific 
inquiry. 

Now I come to the facts of the case, which certainly seem to 
me to be very plain and clear indeed. The office of the London 
Assurance asks these questions : “ Has a proposal ever been made on 
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your life at any other office or offices ; if so, where? Was it accepted 
at the ordinary premium, or declined? ” and {there is an agreement 
at the end, “ That this proposal and declaration shall be the basis of 
the contract between the assured and the company.” Here is the 
answer : “ Insured now in two offices for £16,000 at ordinary rates. 
Policies effected last year.” It is to be observed that the man pro- 
posing the assurance, who knows the facts, does not answer the ques- 
tion. The question was, “ Has a proposal been made at any office or 
offices ; if so, where?” He does not state, ‘‘I proposed to half a 
dozen offices,” which was the truth, but simply says, “ Insured now 
in two offices,” which of course must have been intended to represent 
an answer, and therefore would mislead the persons receiving it, who 
did not look at it with the greatest attention, into the belief that he 
was insured in two offices, and that they were the only proposals that 
he had made. “ Was it accepted at the ordinary premiums or an in- 
creased premium?” His answer is, “At ordinary rates.” That is 
an answer to the second branch of the inquiry, but he has not an- 
swered the question, “or declined?” The inference, therefore, 
which must have been intended to be produced on the mind of the 
person reading the answer was that it had not been declined. And 
in my opinion that is the fair meaning of the answer, and the insured 
is not to be allowed to say, “I did not answer the question.” But 
if it were so it would make no difference, because if a man purpose- 
ly avoids answering a question, and thereby does not state a fact 
which it is his duty to communicate, that is concealment. Conceal- 
ment properly so-called means non-disclosure of a fact which it is a 
man’s duty to disclose, and it was his duty to disclose the fact if it 
was a material fact. 

The question is whether this was a material fact? I should say 
no human being acquainted with the practice of companies or insur- 
ance societies or underwriters could doubt for a moment that it is 
fact of great materiality, a fact upon which the offices place great 
reliance. They always want to know what other offices have done 
with respect to the lives. But in this there could be no question ag 
to its materiality. In the first place we have this in the answer : “The 
defendant admits that proposals were made to the Clerical, Medical, 
and General Life Assurance Society, the Scottish Amicable Life Assur- 
ance Society, and the Law Life Assurance Society for an assurance on 
his life, and such proposals were declined.” There are three proposals, 
as admitted by the answer, declined in the very words of the question : 
and then he goes on : “‘ The defendant is not and never has been of in- 
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temperate habits of life, and although proposals for insurances on the 
defendant’s life had been made to and declined by the several offices in 
the statement of claim mentioned, the defendant’s life was never re- 
jected by an office, but was passed as a first class life by every medi- 
cal officer who examined him.” [The defendant also stated that the 
English and Scottish Law Life Assurance Society passed his life as a 
first class life, but they reserved the right of declining to complete 
the transaction any time before the receipt ofthe premium ; but that 
having learned that the Equity and Law Life Assurance Society had 
decided not to increase their risk on the defendant’s life, and would 
not take any part of the new risk, exercised their right of declining 
to complete the transaction.]| We have an admission by the defen- 
dant that no less than five insurance officers had declined to accept 
his life. 

Now, to suppose that any one who knows anything about life insur- 
ance, that any decent special juryman could for a moment hesitate as 
to the proper answer to be given to the inquiry, When you go to the 
insurance office, and ask for an insurance on your life, ought you to 
tell them that your proposals had been declined by five other insur- 
ance Offices ? is, I say, quite out of the question. There cau be but 
one auswer—that a man is bound to say, ‘‘ My proposals have been 
declined by five other offices. I will give you the reasons, and show 
you that it dues not affect my life,” as he admits it to be by this an- 
swer ; but of that the office could judge. There can be no doubt, as 
& proposition to be decided by a jury, that such a circumstance is ma- 
terial. But in fact I have elements here admitted on the pleadings 
for deciding that question quite irrespective of the ordinary know- 
ledge of the practice of mankind in respect of these matters which is 
to be imputed to a good special jurymau, because I have here two 
things admitted : first of all that the proposal which forms the basis of 
the contract asks a question—Has a proposal been declined ? 

Now where it is to form the basis of the contract it is material, be- 
cause, as was held in a case in the House of Lords, of Henderson vs. 
Fitzgerald, 4 H. L. C., 484, where it is part of the contract, the 
other side cannot say it is not material. So here we have the pro- 
posal as the basis of the contract. It is impossible for the as- 
sured to say that the question asked is not a material question to be 
answered, and that the fact which the answer would bring out is not 
@ material fact. 

Further, we have this, that within the defendant’s own know- 
ledge the English and Scottish Law Life Assurance Society having 
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accepted his life, which had been duly passed by their medical of- 
ficer as a first class life, after examination, and merely reserving a 
right to decline, when they found that one other office—not five, 
but one—had declined his life, or rather the proposal, at once with- 
drew from their acceptance and declined his proposal. So that the 
defendant had the strongest reasons for believing from actual 
knowledge that the fact of a proposal having been declined was a 
most material circumstance, and would have the greatest effect on 
the mind of the proposed assurers. 

It seems to me a very clear and plain case, and that the plaintiffs 
are consequently entitled to judgment. 

The order will be: The plaintiffs being willing and hereby offer- 
ing to return the premium; declare that the acceptance by the 
plaintiffs of the defendant’s life was void and of no effect, and that 
they were not bound to deliver the policy, and that the contract be 
delivered up to be canceled. 

Cottyer-Bristow, Wirners and Russet, Solicitors for Plaintiffs. 

Hacon & Turner, agents for C. Norton, Swansea, Solicitors for 
Defendant. 


Annotations on the above Case by Roger Foster, Esq. 


This decision is in entire harmony with the British cases. In Brunet vs. 
Anderson, 1 Irish Jurist, 245, to the question whether the life ‘‘ had been 
accepted or refused at any other office, and if accepted, was it at the usual 
premium, or with what addition ?” The answer was, ‘‘ Asylum and National 
office at the usual premium.” No mention was made of his having been re- 
fused by two other offices. It was held that the suppression vitiated the 
contract. In re General Provident Life Ins. Co., ex parte Daintree, 18 
Weekly R., 396. In reply to the question whether his life had been pro- 
posed to or declined by any other office, and if so, its name, the reply was 
that the applicant had been and still was corresponding with other offices, 
as the amount to be insured was large. The life had been at that time re- 
fused by eight offices, and before the policy was issued was refused by eight 
more. One had accepted it. Malius, V. C., said that the answer implied 
that he had not been refused ; that a falsehood might be told by implica- 
tion ; that such was the case ; that the suppression was material, and viti- 
ated the contract. 

The recent American cases, however, are more liberal in favor of the as- 
sured. In American Life Ins. Co. vs. Mahone, 8 Ins, L. J., 382, when to 
the question ‘‘Has a proposal, been made for insuring the life in this or 
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any other office, and if so, whether accepted or declined? If insured, state 
in what company, and for what amount ?” the answer was, ‘Insured in 
Equitable $5,000,” although he had already been rejected by the Conti- 
nental Life Insurance Company. The Supreme Court of Mississippi say : 
‘* Tf the applicant has omitted to answer any of the questions, the insurance 
company knows, before it makes the contract, that the information on which 
it usually acts is wanting, and it would be absurd to plead misrepresenta- 
tion or concealment of the matters involved in the questions. In no sense 
could it be affirmed that the policy was issued on the basis of a misrepre- 
sentation or concealment. The inclusion of two or more interrogatories in 
the same question is the same as putting each in separate interrogatories, 
The difference is between a declension to answer altogether, and a partial an- 
swer, which discloses in part, but withholds material and important matters 
whica affect the question of whether the risk shall be taken at all, or may 
be an element in fixing the rate of the premium. We have not beer re- 
ferred by counsel to any authority directly on the point, but we think the 
conclusion reached is just and reasonable.” The New York Court of Ap- 
peals seems to agree with the Supreme Court of Mississippi, in Dilleber 
vs. Home Life Ins. Co., 69 N. Y¥., 256: ‘*In the application were the fol- 
lowing questions and answers: ‘‘ Had the party had during the last ten 
years any sickness or disease? If so, state particulars, and the name of the 
physician or physicians who prescribed, or who were consulted ?” Ans, 
‘*Nine years ago had an attack of typhoid fever.” Q. ‘‘ Have you em- 
ployed or consulted any physicians for yourself or your family ? If so, give 
name or names and residence.” Ans. ‘‘ Dr. Paine, Putnam, Connecticut, 
nine years ago ; he is now dead.” Their answers were warranted true and 
free from concealment. It was proved that he had had other diseases and 
consulted other physicians within the time. Yet, the court held that since 
the answers were literally true, there was no breach of warranty, and that 
the question of fraud was one of fact for the jury. ‘‘Ifa question is not 
answered, there is no warranty that there is nothing to answer. (Liberty 
Hall ys. Ins. Co., 7 Gray, 261.) And so in the case of a partial answer, the 
warranty cannot be extended beyond the answer. Fraud may be predicated 
upon the suppression of truth, but breach of warranty must be based upon 
the affirmation of something not true.” See also Fitch vs. Am. Pop. Life 
Ins, Co., 59 N. Y., 557, (decided on appeal after the publication of the last 
edition of Bliss on Life Insurance, where it is frequently cited as an authority 
for propositions on account of which the Court of Appeals reversed ii ;) Ed- 
ington vs. Mutual Life Ins. Co., 67 N. Y., 185 ; Higgins vs. Phoenix Mu- 
tual Life Ins. Co., N. Y. Court of Appeals, 7 Ins, L. J., 788. 








